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GEUERAL GOVERNMEYT MATTERS 
APPRO PRIA TIOiVS AND MISCELLA NE0 US 

B-215477 Nou. 5 ,  1984 
ACCOUIirTABLE OFFICERS--PHYSICAL LOSSES, ETC. OF FUIVDS , V7:.p:. - - , 
ETC. --CONTRIBUTORY NEGLIGENCE BY GOVERNMENT 

Where $2,050 l o s s  of p a t i e n t  funds f r o m  o v e r n i g h t  
d e p o s i t o r y  a t  VA h o s p i t a l  o c c u r r e d  a f t e r  employee 
was careless i n  h a n d l i n g  a $2,000 d e p o s i t ,  r e l ie f  
g r a n t e d  s i n c e  employee's n e g l i g e n c e  w a s  n o t  t h e  
proximate c a u s e  of t h e  l o s s .  Here, the l o s s  might have 
been p r e v e n t e d  had t h e  h o s p i t a l  i n s t a l l e d  a new s a f e  i t  
had o r d e r e d ,  moved t h e  l o c a t i o n  of t h e  safe o r  i s s u e d  
g u i d e l i n e s  on how t o  handle  p a t i e n t  money t o  its 
employees. 

ETERAN 'S  ADMINISTRATION - -TRUST FUNDS - -HOSPITAL PATIENTS - - 
LOSS, THEFT, ETC. 

P a t i e n t  funds g iven  t o  a V e t e r a n ' s  A d m i n i s t r a t i o n  (VA) 
h o s p i t a l  employee will be t r e a t e d  as " p u b l i c  money'' f o r  
t h e  purposes  of 31 U.S .C .  3527(a). The Uni ted  S ta tes  has  
at  least  a n  e q u i t a b l e  interest i n  this money because i t  
i s  e n t r u s t e d  t o  a p u b l i c  o f f i c i a l .  

19-215501 NoU. 5, 9984 
ACCOL'IVTABLE OFFICERS--RELIEF--RE&UIREMEflTS FOR GRANTING-- 
RELIEF OF SUPERVISOR 

IRS o f f i c i a l  a c c o u n t a b l e  f o r  tax r e c e i p t s  embezzled 
by a s u b o r d i n a t e  r e l i e v e d  from liability f o r  physical 
l o s s  where r e c o r d  i n d i c a t e s  t h a t  o f f i c i a l  fol lowed 
agency procedures  and provided  r e a s o n a b l e  s u p e r v i s i o n .  

E-215734 N U V .  5, 1984 
ACCOUNTABLE OFFICERS --REL IEF- -RE&UIBEMENTS FOR GRAIVTING - - 
RELIEF OF SUPERVISOR 

Army f i n a n c e  o f f i c e r  g r a n t e d  re l ie f  f o r  e r r o n e o u s  
payment made by s u b o r d i n a t e .  Subordina te  confirmed 
e x i s t e n c e  of an  adequate  system of p r o c e d u r e s  and con- 
t r o l s .  
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B-215737 N o U .  5, 1984 
ACCOUNTABLE OFFICERS--REL,_TE%--REQUIREMFNTS FOR GRA??TING-- 
RELIEF OF SUPERVISOR 

Rel i e f  gran ted  an Army superv isory  d i sbur s ing  o f f i c e r  
where a subord ina te  admit ted t h a t  an erroneous pay- 
ment w a s  t h e  resu l t  of not following procedures  when 
t h e  subord ina te  pa id  the wrong person f o r  a travel 
voucher. 

B-235867 IVOU. 5, 1984 
CERTIFYING OFFICERS--RELIEF--ERRO??EOUS PAYMETVTS--DUPLICATE 
PAYMENTS 

Rel ie f  is granted  Army Finance and Accounting o f f i c i a l  
under 31 U . S . C .  3528 from l i a b i l i t y  f o r  c e r t i f i c a t i o n  of 
improper payment r e s u l t i n g  from payee ' s  nego t i a t ion  
of both o r i g i n a l  and s u b s t i t u t e  Treasury checks.  
o f f i c e r  d id  no t  know and by reasonable  d i l i g e n c e  and 
inqu i ry  could n o t  have discovered t h a t  t h e  payee had 
a c t u a l l y  received both checks and intended t o  cash both 
payment ins t ruments .  Proper  procedures  were followed 
i n  t he  c e r t i f i c a t i o n  of t h e  s u b s t i t u t e  check. 

The 

B-216333 ~ V O V .  5, 1984 
DISBL'RSING U F ~ ~ C ~ R S - - ~ ~ ~ I E F - - ~ ~ ~ ~ ~ ~ O U S  PAYMFITS--NOT RESULT 
OF BAD FAITH OR NEGLIGEICE 

Rel ie f  i s  granted  Army d i sbur s ing  o f f i c i a l  and h i s  
supervisor under 31 U.S.C. 3527(c) from liability f o r  
improper payment r e s u l t i n g  from payee 's  n e g o t i a t i o n  
of both o r i g i n a l  and s u b s t i t u t e  m i l i t a r y  checks.  Proper  
procedures  were followed i n  the i s suance  of t h e  
s u b s t i t u t e  check, t h e r e  was no i n d i c a t i o n  of bad f a i t h  
on t h e  p a r t  of the d i sbur s ing  o f f i c i a l  and h i s  sup- 
e r v i s o r ,  and subsequent c o l l e c t i o n  a t tempts  have been 
pursued. 
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B-215606 NOV.  14,  1989 
PROPEBTY-;.PUBLIC--SURPLUS--PROCEEDS FROM SALES DISPOSITION-- 
REPLA CEMENT FACILITIES 

C o n s i s t e n t  w i t h  1 4  C.F.R. 155.7(b), t o  t h e  e x t e n t  t h a t  
t h e  emergency management c e n t e r  t o  b e  c o n s t r u c t e d  i n  
San Bernard ino  County, C a l i f o r n i a ,  w i l l  b e  used f o r  
n o n - a i r p o r t  p u r p o s e s ,  e x p e n d i t u r e  of proceeds  from 
t h e  sale  of t h e  Fontana A i r p o r t  on its c o n s t r u c t i o n  
would be improper .  On the o t h e r  hand,  t o  t h e  e x t e n t  
t h a t  t h e  c e n t e r  w i l l  be  used i n  f u r t h e r a n c e  of the 
development,  improvement, o p e r a t i o n  o r  maintenance 
of a p u b l i c  a i r p o r t ,  such  e x p e n d i t u r e s  would be 
p r o p e r .  

SURPLUS PROPERTY--SURPLUS PROPERTY ACT--DISPOSITION OF PUBLIC 
AIRPORTS- -USE OF PROCEEDS 

Consilstent w i t h  t h e  p r o v i s i o n s  of t h e  Surp lus  P r o p e r t y  
A c t  p e r t a i n i n g  t o  d i s p o s a l  of p u b l i c  a i r p o r t s  conveyed 
under t h e  A c t ,  50 U.S.C. App. 1622,  1622b, 1622c, and  
t h e  q u i t c l a i m  deed from t h e  Uni ted  S ta tes ,  through 
t h e  A d m i n i s t r a t o r  of t h e  War Assets A d m i n i s t r a t i o n ,  
t o  San Bernardino County,  C a l i f o r n i a ,  s o  long  a s  
t h e  FAA A d m i n i s t r a t o r  c o n s e n t s  t o  t h e  s a l e  of the 
Fontana A i r p o r t  and t h e  county o b l i g e s  i t s e l f  t o  
use t h e  proceeds  of t h e  sale  f o r  p u b l i c  a i r p o r t  
purposes  t h e  s a l e  would be l e g a l l y  p r o p e r .  

B-214782 #OV.  26, 1984 
ACCOUi'JTABLE: OFFICERS--RELIEF--DUPLICATE CHECKS ISSUER-- 
IMPROPER PA YMENT 

Relief g r a n t e d  Army f i n a n c e  o f f i c e r  and s u b o r d i n a t e  
a s  c e r t i f y i n g  o f f i c e r s  s u b o r d i n a t e  c e r t i f i e d  
s t o p  payment form t o  Department Treasury .  T r e a s u r y  
subsequent ly  i s s u e d  a rep lacement  check,  
o r i g i n a l  and replacement  checks were cashed.  R e l i e f  
from er roneous  payment f o r  o f f i c e r  and s u b o r d i n a t e  
not n e c e s s a r y  under  t h e  c i r c u m s t a n c e s .  

Both 
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B-216883-O.M. NOV. 26, 1984 
RECORDS - -DESTRUCTIOIV - -VETERAN ‘S A D M I N  ISTRA TION --LOAN RECORDS 

T h i s  O f f i c e  h a s  no o b j e c t i o n  t o  p r o p o s a l  by Veterans  
A d m i n i s t r a t i o n  t o  d i s p o s e  of p l a n s  and s p e c i f i c a t i o n s  
r e l a t i n g  t o  d i r e c t  g u a r a n t e e d  o r  i n s u r e d  l o a n s  1 y e a r  
a f t e r  t h e  e x p i r a t i o n  of t h e  v a l i d i t y  p e r i o d  of a 
Master C e r t i f i c a t e  of Reasonable  Value and a f t e r  f i n a l  
a c t i o n  i s  completed on a l l  r e l a t e d  l o a n s ,  since t h e  
e x p i r a t i o n  of t h e  v a l i d i t y  p e r i o d  and complet ion of 
a c t i o n  on r e l a t e d  l o a n s ,  the u s e f u l n e s s  of t h e  r e l a t e d  
p l a n s  and s p e c i f i c a t i o n  ceases. Furthermore,  r e c e i p t  
of subsequent  r e q u e s t s  f o r  d e t e r m i n a t i o n s  g f  reasonable  
v a l u e  on  proposed c o n s t r u c t i o n  i n  t h e  same development 
w i l l  r e q u i r e  resubmiss ion  of p l a n s  and s p e c i f i c a t i o n s .  

B-216889 NoU. 26, 1984 
RECORDS- -DEsTRUC~~~N---LI~’PAR~M~~T OF HEALTH AYR HUMAIV 
SE-@vIcEs--HEALTH CARE FIiVANCE ADMINISYRATION 

T h i s  O f f i c e  has no l e g a l  o b j e c t i o n  t o  Request f o r  
Records D i s p o s i t i o n  A u t h o r i t y  s u b m i t t e d  by H e a l t h  Care 
Finance A d m i n i s t r a t i o n  (HCFA), Department of  H e a l t h  and 
Human Services, propos ing  t o  d i s p o s e  to System Per- 
formance R e v i e w  f i l e s  r e l a t i n g  t o  HCFA r e g i o n a l  o f f i c e ’ s  
annual  review conducted i n  connec t ion  w i t h  d e c i d i n g  whether  
t o  approve F e d e r a l  F i n a n c i a l  P a r t i c i p a t i o n  i n  funding  a 
s h a r e  of the s t a t e ‘ s  c o s t  f o r  d e v e l o p i n g ,  i n s t a l l i n g ,  and 
o p e r a t i n g  i t s  Mechanized Claims P r o c e s s i n g  Medicaid 
Management Informat ion  System, s i n c e  per iods proposed are 
adequate  t o  p r o t e c t  the l e g a l  i n t e r e s t  of the  United S t a t e s .  

B-215170 NOV. 28, 1984 
ACCOUNTABLE OFFICERS-dELIEF--DUPLICATE CHECKS ISSUED-- 
IMPIIOPER PAYMENT 

Based on t h e  supplementa l  i n f o r m a t i o n  f u r n i s h e d  by 
t h e  Army, GAO has r e c o n s i d e r e d  i r s  d e c i s i o n  in B-215170, 
J u l y  1 8 ,  1984,  and now grants  t h e  Army d i s b u r s i n g  o f f T c i a l  
r e l i e f  from l i a b i l i t y  under  31 U.S.C. 3527(c) fox improper 
payment r e s u l t i n g  from p a y e e ’ s  n e g o t i a t i o n  of b o t h  o r i g i n a l  
and s u b s t i t u t e  checks. D i s b u r s i n g  o f f i c i a l  was bound by 
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Union agreement t o  i s s u e  s u b s t i t u t e  checks within 2 days 
of i s s u i n g  t h e  o r i g i n a l .  The re fo re ,  p roper  procedures  
were followed i n  t h e  i s suance  of  the s u b s t i t u t e  check, 
t h e r e  was no i n d i c a t i o n  of bad f a i t h ,  and subsequent 
c o l l e c t i o n  a t t empt s  have been pursued. 

3-216218 ~ V O V .  30, 1984 
?UBLIC LAA'DS-JURISDICTION 

S e c r e t a r i e s  of Defense and I n t e r i o r  have a u t h o r i t y  
under t h e  p rope r ty  c l a u s e  of the C o n s t i t u t i o n  t o  
e x e r c i s e  legislative powers over lands  held i n  
exc lus ive  Fede ra l  j u r i s d i c t i o n .  Regarding l ands  
held i n  concurren t  State-Federal j u r i s d i c t i o n ,  Federa l  
au thor i t ies  may r e g u l a t e  user conduct so  long as 
rhey do  not  contravene s t a t e  l a w  i n  do ing  s o .  
Accordingly mandatory s e a t  b e l t  use r e g u l a t i o n  f o r  
vehicles u s i n g  roads on Federa l  land i s  au tho r i zed .  
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Personne Z Law:  Civi Zian Personnel 

November 1984 

B-211818 ~ V O V .  13, 1984 
OFFICERS A N D  EMPLOYEES - -OFFICIAL STATIOfl- -DETERMINATION 

The l o c a t i o n  of a n  employee 's  o f f i c i a l  s t a t i o n  is a 
q u e s t i o n  of f a c t ,  and t h e  f a c t o r s  t o  b e  cons idered  
are: t h e  a d m i n i s t r a t i v e  d e s i g n a t i o n ;  t h e  p l a c e  where 
t h e  employee performs t h e  major p a r t  of t h e  d u t i e s :  
and t h e  l e n g t h  and n a t u r e  of t h e  employee's d u t i e s  
and ass ignments .  Here, t h e  employee performed some 
d u t i e s  a t  the a d m i n i s t r a t i v e l y  determined o f f i c i a l  
s t a t i o n ,  b u t  performed a m a j o r i t y  of  h i s  d u t i e s  a t  
a n o t h e r  s t a t i o n .  However, s i n c e  t h e  n a t u r e  of h i s  
employment w a s  i t i n e r a n t  wi th  ass ignments  to many 
d i f f e r e n t  temporary d u t y  s t a t i o n s ,  w e  h o l d  t h a t  t h e  
a d m i n i s t r a t i v e l y  determined o f f i c i a l  s t a t i o n  was, i n  
f a c t ,  h i s  o f f i c i a l  d u t y  s t a t i o n .  B-211818, February  
1 4 ,  1984, s u s t a i n e d .  

B-215024 Uov. 13, ?984 
TRPUISPORTATION --TRAVEL AGENCIES- -USE APPROVED 

A p r i v a t e  c i t i z e n  who w a s  i s s u e d  a t rave l  o r d e r  by 
t h e  Department of Educat ion  was n o t  g i v e n  a Govern- 
ment T r a n s p o r t a t i o n  Request o r  t o l d  of t h e  p r o h i b i -  
t i o n  against t h e  u s e  of travel agents .  I n a d v e r t e n t  
use  of a t r a v e l  a g e n t  by one who d i d  n o t  know of t h e  
r e s t r i c t i o n  former ly  c o n t a i n e d  i n  Government regula-  
t i o n s  i s  n o t  a b a r  t o  reimbursement of travel c o s t s  
which would have been p r o p e r l y  charged had r e q u e s t e d  
s e r v i c e  been o b t a i n e d  d i r e c t l y  from a c a r r i e r .  

3-2154ZU liiOV. 14, 1984 
OFF ICF'RS AND EMPLOYEES- -Tf?AFrSFE??S - -REAL FSTA TE EXPEIVSES - - 
IIIJSPECTIOA' FEES 

Employee of V e t e r a n s  A d m i n i s t r a t i o n  t r a n s f e r r e d  from 
P o r t  l and ,  Oregon, t o  B u f f a l o  , New YorIc, c l a i m s  real  
es ta te  expenses  of $2,000 f o r  w e a t h e r i z i n g  h i s  resi- 
dence p r i o r  t o  s a l e  a s  r e q u i r e d  by l e n d e r  c o n s i s t e n t  
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w i t h  s t a t e  l a w .  The claim i s  denied .  While t h e  c o s t  
of a w e a t h e r i z a t i o n  i n s p e c t i o n  r e q u i r e d  by s t a t e  l a w  
i s  re imbursable  under  paragraph  2-6.2f  of t h e  F e d e r a l  
Travel R e g u l a t i o n s  (FTR), expenses claimed f o r  weather-  
i z a t i o n  i t s e l f  are  o p e r a t i n g  and maintenance c o s t s  spe-  
c i f i c a l l y  d i s a l l o w e d  by FTR paragraph  2-6.2d. 

B-245960 NOU. 14, 2984 
OFFICERS AND EMPLOYEES- -TRANSFERS --NONREIMBURSABLE: 
EXPENSES--OPERATING AND MRIJITENANCE EXPEIVSES--RESIDEflCE 

Employee of Defense C o n t r a c t  Audit  agency t r a n s -  
f e r r e d  from South Bend, I n d i a n a ,  t o  Chicago,  I l l i-  
n o i s ,  c l a i m s  i n c i d e n t a l  r e a l  e s t a t e  expenses  of 
$747.97 f o r  w a t e r p i p e  r e p a i r  a t  h i s  new house p r i o r  
t o  s e t t l e m e n t .  The claim i s  d e n i e d .  Expenses 
claimed f o r  plumbing r e p a i r s  are  o p e r a t i n g  o r  main- 
t enance  c o s t s  s p e c i f i c a l l y  d i s a l l o w e d  by paragraph  
2-6.2d of t h e  F e d e r a l  T r a v e l  R e g u l a t i o n s  (FTR) .  Ad- 
d i t i o n a l l y ,  under FTR p a r a .  2 - 3 . l c ,  c o s t s  d i s a l l o w e d  
under o t h e r  sec t ions  are  n o t  re imbursable  as miscel- 
laneous  expenses .  

8-216752 LVOZI. 14, 1934 
OFFICERS AND EMPLOYEES--PROMOTIONS--TEM?'OR4RY--DETAILED 
EM?LOYEES--HIGHER GRADE DUTIES ASSIG"MEVT--WI%SON CASE 

An employee 's  c l a i m  f o r  a r e t r o a c t i v e  promotion and 
backpay f o r  a d e t a i l  t o  a h i g h e r  g r a d e  p o s i t i o n  i s  
denied  on the basis of Turner-Caldwell  111, 61 Comp. 
Gen. 408 (1982) .  The f a c t  t h a t  t h e  employee 's  agency 
l o s t  o r  misp laced  h i s  claim f o r  a c o n s i d e r a b l e  t i m e  
does n o t  c o n s t i t u t e  a b a s i s  f o r  c o n s i d e r a t i o n  of t h e  
c l a i m  a f t e r  t h e  h o l d i n g  i n  Turner-Caldwell  I11 t h a t  
no f u r t h e r  payments would b e  made t o  i n d i v i d u a l s  de- 
t a i l e d  t o  h i g h e r  grade  p o s i t i o n s  f o r  more t h a n  120 
days .  

B-216477 NOU. 15, 1984 
TRAVEL EXPENSES--TEMPORARY DUT.v--ASSIGflMEfl!Z' INTERRUPTED-- 
RETURN EXPENSFS, ETC. --ILLNESS OR DEATH I N  FAMILY 
Employee on a temporary d u t y  assignment f o r  t r a i n -  
ing  in Georgia  may n o t  be reimbursed f o r  t h e  cost 
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of round t r i p  t ravel  t o  West V i r g i n i a  t o  a t t e n d  
h i s  f a t h e r ' s  f u n e r a l .  The t rave l  w a s  f o r  p e r s o n a l  
r e a s o n s  and t h e r e  i s  no a u t h o r i t y  under  a p p l i c a b l e  
s t a t u t e s  o r  r e g u l a t i o n s  a u t h o r i z i n g  reimbursement 
€ o r  p e r s o n a l  t rave l .  

3-215629 NOV, 27,  1984 
TBANSPORTATION--HOUSEHOLD EFFECTS--WHAT COflSTITUTES--BOAT 

An employee who s h i p s  a canoe as  p a r t  of a household 
goods shipment made i n  c o n n e c t i o n  w i t h  a t r a n s f e r  of 
ducy s t a t i o n  must bear t h e  expense ,  r a t h e r  than having 
t h e  Government pay f o r  ir, s i n c e  b o a t s  are e x p r e s s l y  
excluded by r e g u l a t i o n s  from the d e f i n i t i o n  of  "house- 
ho ld  goods" t h a t  may be sh ipped  a t  Government expense,  
even though a Government t rave l  o f f i c e r  m i s t a k e n l y  ad- 
vised t h a t  a canoe was n o t  c o n s i d e r e d  a b o a t  under  t h e  
r e g u l a t i o n .  

B-215819 "Ov. 28, 1984 
OFFICERS AND EMPLOYEES- -TRAflSFERS- -REAL ESTATE EXPEiZrSES- - 
TIME LIMITATIOiV--EXTENSION 

The employee t r a n s f e r r e d  on September 1 3 ,  1981 ,  and 
h i s  maximum t i m e  l i m i t a t i o n  r'or s e t t l e m e n t  of a r e a l  
e s t a t e  purchase  had been extended t o  September 1 3 ,  
1983. S i n c e  t h e  t i m e  l i m i t a t i o n  had n o t  e x p i r e d  on 
t h e  e f f e c t i v e  d a t e  of t h e  F e d e r a l  T r a v e l  R e g u l a t i o n  
amendment i n c r e a s i n g  t h e  maximum p e r i o d  t o  3 y e a r s ,  
t h e  employing agency should  c o n s i d e r  e x t e n d i n g  t h e  
p e r i o d  through the t h i r d  a n n i v e r s a r y  (September 13, 
1 9 8 4 )  of h i s  r e p o r t i n g  d a t e  a t  h i s  new d u t y  s t a t i o n .  
Although employee s e t t l e d  a l o t  purchase  and c o n t r a c -  
t e d  f o r  r e s i d e n c e  c o n s t r u c t i o n ,  he must prove h i s  
a c c e p t a n c e  of f i n i s h e d  c o n s t r u c t i o n  and occupancy, as  
w e l l  a s  o t h e r w i s e  complet ing p r o p e r t y  r r ans fe r  wi th-  
i n  t h e  3-year p e r i o d .  Otherwise ,  h e  i s  n o t  e n t i -  
t l e d  t o  reimbursement of r e a l  e s t a t e  expenses  f o r  
e i the r  s e t t l e m e n t  of t h e  l o t  o r  b u i l d i n g  t h e  resi- 
dence .  
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B-225154 N O V .  29, 1984 
ESTOPPEL - -AGAINST GOVERAWEUT- -UOT ESTABLISHED - -PRIOR 
ERRONEOUS mvrix, CONTRACT ACTIONS, ETC. 

Agency u n i n t e n t i o n a l l y  gave erroneous advice  t o  em- 
ployee on which he r e l i e d  and a c t e d  i n  good f a i t h .  
However, s i n c e  Fede ra l  employees are appointed and 
se rve  only  i n  accordance wi th  t h e  a p p l i c a b l e  s ta-  
t u t e s  and r e g u l a t i o n s ,  t h e  o rd ina ry  p r i n c i p l e s  of 
c o n t r a c t  law do n o t  app ly ,  and e s toppe l  i s  n o t  
a v a i l a b l e  a g a i n s t  the Government. Thus, i n  t h e  
absence of s p e c i f i c  s t a t u t o r y  a u t h o r i t y ,  t h e  United 
S t a t e s  i s  not r e s p o n s i b l e  f o r  t h e  erroneous a c t s  of 
i t s  o f f i c e r s ,  agents  or employees, even though com- 
mi t ted  i n  t h e  performance of t h e i r  o f f i c i a l  d u t i e s .  
Accordingly,  erroneous advice  cannot form the  b a s i s  
f o r  payment o f  the employee's c la im.  

OFFICEBS AND EMPLOYEES--REDUCTIO~-IN -FORCE--ENTITLEY!EN!l' 
TO TRAIITSFER EXPENSES 

Employee v o l u n t a r i l y  res igned  a f t e r  being n o t i f i e d  
rhat he w a s  t o  be sepa ra t ed  i n  a reduct ion-in-force 
( R I F ) .  Approximately 15 months l a te r  he w a s  reemployed 
by a d i f f e r e n t  agency i n  a d i f f e r e n t  l o c a t i o n .  Since 
he d i d  not  meet s t a t u t o r y  requirement of 5 U . S . C .  
S724a(c) (1982) t h a t  he be reemployed w i t h i n  1 year  
of s e p a r a t i o n  i n  o rde r  t o  be e l i g i b l e  f o r  reimburse- 
ment o f  r e l o c a t i o n  expenses because he was reemploy- 
ed by t h e  Government fol lowing a RIF ,  he may not  be 
reimbursed. 
o f f i c i a l  can waive o r  modify s t a t u t o r i l y  imposed 
I-year l i m i t .  

Ne i the r  agency r e g u l a t i o n  nor agency 

I 

B-256885 Nov. 29, 2984 
COMPEIVSA TION - - WAIVERS -- PRO HIBITION 

Chairman of t h e  Committee on P o s t  Of f i ce  and Civil 
Service, House of Represen ta t ives ,  r eques t s  our 
views on t h e  l e g a l i t y  of t h e  Sec re t a ry  of Labor ,  
M r .  Raymond Donovan's leave  without  pay s t a t u s .  
Although M r .  Donovan s ta tes  he  i s  not  performing 
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t he  d u t i e s  of his office and w i l l  not receive 
pay ,  c o u r t  decisions and those of t he  Comptroller 
General hold  t h a t  an officer i s  e n t i t l e d  t o  h i s  s a l a r y  
and may not  v o l u n t a r i l y  waive the  s a l a r y  so as t o  
e s t o p  him f r o m  l a t e r  claiming i t .  
M r .  Donovan wishes to waive rece ip t  of the checks 
he may do so. 

If, however, 
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23-236466 N O V .  1 4 ,  1984 
AGENTS- -GOVERNMENT- -GOVRR??MENT LIABILITY FOR NEGLIGFIVT 
OR ERRONEOUS ACTS--MILITARY MATTERS--ERROflEOUS 1fl1WRM4 TION 
REGARDIIlJG PAY 

Assurances  by s u p e r i o r  o f f i c e r s  t o  a n  Army reservist 
t h a t  if f u n d s  became a v a i l a b l e  h e  would be p a i d  f o r  
d u t y ,  when o r d e r s  a r e  t o  t h e  con t r a ry ,  are n o t  a 
b a s i s  f o r  a l l o w i n g  a claim f o r  pay s i n c e ,  absent  spe-  
c i f i c  a u t h o r i t y ,  t he  Uni ted  S t a t e s  is n o t  l i a b l e  f o r  
the erroneous a d v i c e  g i v e n  by i t s  o f f i c e r s ,  a g e n t s ,  
o r  employees even though g i v e n  i n  t h e  performance of 
t h e i r  o f f i c i a l  d u t i e s .  

ORDERS--CANCELLER, REVOKED, OR MODIFiTD--SU%SEQVEflT ORDERS-- 
EFFECTIVE DATE 

Orders  of an Army r e s e r v i s t  who agreed  t o  perform i n -  
a c t i v e  d u t y  t r a i n i n g  and ac t ive  d u t y  w i t h o u t  pay ,  may 
not  be amended t o  r e t r o a c t i v e l y  p l a c e  the  member i n  
a pay s t a t u s  i f  t h e  i n t e n t  w a s  c l e a r l y  that h i s  or-  
d e r s  were f o r  d u t y  i n  a nonpay s t a t u s .  The g e n e r a l  
rule is  t h a t  on ly  when o r d e r s  are incomple te  o r  am- 
b iguous o r  when a p r o v i s i o n  i s  omi t ted  through e r r o r  
o r  i n a d v e r t e n c e ,  may they be amended r e t r o a c t i v e l y  
t o  i n c r e a s e  the  l i a b i l i t y  of t h e  Government. 

3-215390 Uov. 20, 2984 
TRANSPORTA TIOfl-  - DEPEflDEizITS- -iVILIT’AR Y PElpSONNEL--DZ;SL;QCATIO~’ 
ALLOWANCE--MOVES WITHIN SAME CITY, ETC. 

A Navy member w a s  o rdered  t o  t ransfer  f rom a v e s s e l ,  
whose home p o r t  w a s  Mayport, t o  t h e  Naval A i r  S t a t i o n ,  
Jacksonville, F l o r i d a .  T r a n s p o r t a t i o n  of dependents  
w a s  n o t  a u t h o r i z e d  and Government q u a r t e r s  w e r e  n o t  
provided a t  t he  new duty  s t a t i o n .  Both Mayport and 
t h e  Naval A i r  S t a t i o n  a r e  l o c a t e d  w i t h i n  t h e  c o r p o r a t e  
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limits of Jacksonville, and under  agency r e g u l a t i o n s  
where t h e  t r a n s f e r  is between s t a t i o n s  w i t h i n  t h e  
same c i t y ,  no change of permanent s t a t i o n  occurs .  In 
t h e  absence of a change of permanent s t a t i o n ,  regu-  
l a t i o n s  p r o h i b i t  payment of a d i s l o c a t i o n  a l lowance ,  
e i t h e r  on a with-dependent o r  without-dependent t h e -  
o r y ,  even though t h e  d e p e n d e n t s  were r e q u i r e d  t o  va- 
c a t e  Government q u a r t e r s .  

B-215096 N O V .  213 1984 
MILITARY PERSOUJJEL- - D I S L O C A T I O N  ALLOWANCF- -ENTITLEMENT 

A Marine Corps o f f i c e r  moved h i s  dependents  and re- 
l o c a t e d  h i s  household t o  non-Government q u a r t e r s  i n  
t h e  v i c i n i t y  of t h e  Marine Corps  Base, Camp Pendle ton ,  
C a l i f o r n i a ,  i n  c o n n e c t i o n  w i t h  h i s  permanent change 
of s t a t i o n  assignment  t o  Okinawa, Japan, because  he 
was n o t  a u t h o r i z e d  t o  have h i s  dependents  accompany 
him. H e  r e c e i v e d  a d i s l o c a t i o n  a l lowance  a t  t h e  wi th-  
dependents  rate i n c i d e n t  t o  t h a t  r e l o c a t i o n  of his 
dependents .  When he completed t h i s  ass ignment  he 
w a s  a s s i g n e d  on a permanent change of s t a t i o n  K O  Camp 
P e n d l e t o n ,  and h e  j o i n e d  h i s  dependents  i n  rhe resi- 
dence they  occupied when he t r a n s f e r r e d  t o  Okinawa. 
I n  c o n n e c t i o n  w i t h  his t r a n s f e r  from Okinawa t o  Camp 
P e n d l e t o n ,  where h e  was n o t  a s s i g n e d  t o  Government 
q u a r t e r s ,  he is e n t i t l e d  ro a d i s l o c a t i o n  allowance 
as  a member w i t h o u t  dependents .  

I 
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PROCUREMENT LAW 

B-213459.2 NOV.  2, 1984 84-2 CPD 486 
BIDS-- INVITATION FOR BIDS--AMBIGUITY ALLEGATION--flOT 
SUSTAINEG-ONLY ONE REASONABLE INTERPRETATION 

Initial. GAO decision finding an IFB amdndment not 
marerial based on the "most reasonable'' reading of 
the I F B  is affirmed where the agency argues there 
are other reasonable interpretations of the IFB 
which would render the amendment material, but 
those interpretations are not as reasonable as the 
one on which GAO's decision was based; where one 
interpretation of an IFB stands out from all others 
as most reasonable, it essentially constitutes the 
only reasonable interpretation for purposes of GAO 
review. 

B-214161 NOV. 2, 1984 84-2 CPD 487 
CONTRACTS--IVEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATION-- 
LIFE- CYCLE COSTING 

Where protester disagrees with procuring activity as 
to the applicable tariff rates used to ca lcu la te  
life-cycle cost of proposals, but protester has 
furn ished  no direct, independent evidence that the 
cost calculation o r  tariff information is incorrect, 
and the procuring activity has provided basis for 
its calculation, the protester has failed to meet 
its burden of affirmatively proving its case. 

B-214209 NOV. 2,  1984 84-2 CPD 488 
CONTRACTS-- AWARDS--SEPARABLE OR AGGREGATE--SINGLE AWARD-- 
PROP3IETY 

Protest concerning agency decision to obtain build- 
ing operation, maintenance and tenant services from 
single contractor is denied since agency decision 
to procure these services from a single source com- 
p o r t s  w i t h  standard commercial practice and is other- 
wise reasonable. 

I 

I 

D- 1 



E-214209 NQV. 2, 2984 84-2 CPD 488 - Con. 
COIVTRACTS- - NEGOTIATIONS-- OFFERS OR PROPOSALS-- EVAZQATI-OL- - 
RSASONA BLE 

Evaluation subfactor limited to offeror's reputa- 
tion or experience within a particular rnetropoli- 
can area constitutes an unreasonable restriction 
upon competition where the actual needs of the 
agency, to insure that the offeror's local office 
is nor markedly lower in quality than the offeror's 
other  offices, can be satisfied through other means, 
i.e., evaluation of the qualifications and experi- 
ence of The personnel t o  be assigned to the contract. 

B-225694 UOV. 2, 1984 84-2 CPD 489 
PURCHASES--SMALL-- QUOTATIONS-- REJEC!TIOU-- TECHNICAL hQUALITY 

Where protester does not  contend that rejection 
of quotation on small purchase procurement was 
made in other than good faith, determination to 
reject quotation after technical evaluation is 
upheld where protester's literature failed to 
show equality of item to the brand name speci- 
fied. 

B-225985 12701). 2, 1984 84-2 GPD 490 
BIDS- - INVITATIOfJ FOR BIDS-- INTERPRETATION-- ORAL 
EXPLAILIA TI0 N 

Bidders who rely upon oral advice from agency 
personnel after being expressly cautioned by 
the solicitation not to do so proceed at their own 
peril. It is unreasonable f o r  a bidder to rely 
upon such advice when it conflicts with the ex- 
press language of the solicitation. 

COBTRA CTS- - PROTESXS- - ALLEGATIOIVS- - UNSUBSTAIiTIATER 

Where conflicting statements of the protester and 
agency personnel are the only evidence regarding 
a l l e g e d  advice given the protester, the protester 
has not met its burden of affirmatively proving 
that such advice was in fact given. 
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B-212703.3 NOV. 5,  1984 84-2 CPD 495 
CONTRACTS- - PROTESTS- - GENERAL ACCOUNTING OFFICE PROCEDURES- - 
RECONSIDERATION REQUESTS-- ERROR OF FACT OR L A G -  NOT 
ESTABLISHED 

Where p r o t e s t e r  merely reiterates t h e  arguments made 
i n  i t s  o r i g i n a l  p r o t e s t  and d i sag rees  wi th  p r i o r  
dec i s ion ,  GAO w i l l  no t  no t  f u r t h e r  cons ider  t h e  
ma t t er . 
CONTRACTS-- PROTESTS-- GE2vERAL ACCOUfiTINJG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SIGNIFICANT ISSUE EXCEFTIOfl--IOT FOR 
APPLICATION 

Since whether a p a r t i c u l a r  p r o t e s t e r  should have 
been e l i g i b l e  f o r  l a b o r  s u r p l u s  area status  t u r n s  
on t h e  f a c t s  and circumstances of t h e  p a r t i c u l a r  
case, i t  i s  no t  a matter of widespread i n t e r e s t  
TO t h e  procurement community and does not  a f f e c t  
a broad class of procurements. Therefore ,  i t  is  
not a s i g n i f i c a n t  i s s u e  under t h e  GAD Bid P r o t e s t  
Procedures so as t o  warrant  cons ide ra t ion  d e s p i t e  
i t s  untimely f i l i n g .  

B-215970 N U V .  5 ,  1 9 8 4  84-2 CPR 496 
CONTRACTS- -PROTESTS- - ISSVES IN LITIGATIOIV 

GAO w i l l  no t  cons ider  a p r o t e s t  where t h e  material  
i s s u e s  are be fo re  a c o u r t  of competent j u r i s d i c t i o n  
which has n o t  expressed an i n t e r e s t  i n  r ece iv ing  
GAO'S decis ion .  

B-215.978 NOV. 5, 1984 84-2 CPR 497 
CO #TRACTS- - NEGOTIATION- - AWARDS- - PROPRIETY- - UPHELD 

The o therwise  success fu l  o f f e r o r  whose l a t e  modi- 
f i c a t i o n  s h a l l  be considered when i t  i s  advantageous 
t o  the  government i s  t h e  o f f e r o r  selected f o r  award. 
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B-215978 IVOU. 5, 1984 84-2 CpO 4$7 - Con. 
COIVXRACTS- - NEGOTIATION-- OFFERS OR PROPOSALS- - BEST AND FINAG - 
FAILURE TO REQUhST-- INACCEPTABLE REVISED PROPOSAL 

Agency properly did n o t  request a best and final 
offer from an offeror whose proposal was excluded 
from rhe competitive range. 

COlvTBACTS-- NEGOTIATION-- OFFERS 08 PROPOSALS-- EVALUATION-- 
COMPETITIVE RANGE EXCLUSIOIV-- REASONABLEIVESS 

Agency may exclude revised proposal from t he  com- 
petitive range where the agency reasonably deter- 
mines that because of the proposal's high price it 
has no reasonable chance of being selected for award. 

B-216207 NO#. 5, 1984 84-2 CPD 498 
CONTRACTS-- NEGOTIATION- - SOLE- SOURCE BASIS-- JUSTIFIGATIOfl 

Agency decision to award a sole-source contract 
to National Academy of Sciences (NAS) is justi- 
fied where record shows that reasonable basis ex- 
ists for agency determination that only NAS could 
meet agency's needs. 

B-216596.2 NOV. 5 ,  1984 84-2 CPD 499 
CONTRACTS- - PBOTESTS-- GENEML ACCOUIiTIfiG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATIOlv IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest that a solicitation allowed insufficient time 
for the preparation of proposals is untimely when nor 
raised prior to the closing date for receipt of pro- 
posa ls .  

B-216829 NOU.  5, 1984 84-2 CPD 500 
BIDS-- IIJVITATIOI? FOR BIDS--AMENDk%"TS-- FAILURE TO 
ACKIIJOWLEDGE- - BID ?fONRESPOflSIVE 

I) 

1 

Failure to acknowledge a material amendment which 
contained a Service Contract Act wage rate de- 
termination generally renders a bid nonresponsive. 
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B-216887 Nap, 5 ,  1984 
FEDERAL ACQUISITZOiV REGULATIUfl--PROPOSED IZEYISION--BIi?DEBS-- 
DEBAISMEIVT, S?JSPEiUSIOrV, ETC. 

GAO has no o b j e c t i o n  t o  proposed change i n  Depart- 
ment of Defense Fede ra l  Acqu i s i t i on  Regula t ion  Sup- 
plement, subpa r t  9.4,  e n t i t l e d  "Debarment, Suspen- 
s i o n  and I n e l i g i b i l i t y . "  This  change provides  that 
c o n t r a c t o r s  will generally be debarred f o r  more t han  
1 yea r  when the debarment is based on a fe lony  c r i m i -  
n a l  conv ic t ion  and any d e c i s i o n  by a debar r ing  o f f i -  
c ia l  not  t o  debar  or t o  debar  for  less than  1 yea r  
must be  approved by t h e  Sec re t a ry  concerned o r ,  i n  
t h e  case of defense  agencies ,  t h e  Under Sec re t a ry  of 
Defense f o r  Research and Engineering. 

B-216926 IVOV. 5,  1984 84-2 CPD 501 
GEIfERAL ACCOUflTIflG OFFICE--JURISDICI~--CO~TRACTS--  
NONAPPROPBIATED FUND ACTIVITIES 

GAO will n o t  review t h e  award of a c o n t r a c t  which 
does no t  involve  t h e  d i r e c t  expendi ture  of  appro- 
p r i a t e d  funds.  

~ - 2 m z a  N ~ V .  5, 1984  84-2 CPD $02 
CON!TRAATS--PROTESl'S--GEP?ERAL ACCOUNTING OFFICE PROCEDURES- 
TIMELIflESS OF PROTEST--DATE BASIS OF PROTEST MADE W O W N  TO 
PROTESTER 

P r o t e s t  a g a i n s t  award of c o n t r a c t  is unt imely when 
f i l e d  more than  10 working days (p lus  reasonable  
d e l i v e r y  t ime) a f t e r  agency senr  no t i ce  to protes -  
ter of award to  another  firm. 

B-210801.2 NOV. 6, 1984 84-2 CPD 503 
CONTRACTS-- NEGOTIATIOfl-- REQUESTS FOR PROPOSALS--MflDMENY-- 
STATUTORY CHANGE 

Despi te  lengthy  procurement delays, agency ac t ed  pro- 
perly  i n  amending RFP procur ing  s p e c i a l t y  metal i t e m  
t o  recognize  except ion to  DOD r e s t r i c t i o n  against use  
of f o r e i g n  a p e c i a l t y  m e t a l s  where end products  of qual- 
i f y i n g  c o u n t r i e s  are o f fe red .  
recognize  t h i s  except ion  a f t e r  RFP i ssuance ,  bu t  W P  

Law had been amended to  
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did not recognize this exception until RFP did not 
recognize this exception until RFP amendment was issued. 

COIVTRACTS- - PROTESTS-- ALLEGA!TIOMS-- SPECULATIVE 

Although failure to promptly notify offeror of awards 
on other line items under RFP, where offeror was in line 
for award on another line item, violated Defense Ac- 
quisition Regulation 3-508, such procedural defici- 
ency does not  provide basis for disturbing otherwise 
valid award since alleged prejudice is speculative. 

E-215348 HOV. 6, 1984 89-2 CPD 504 
CONTRACTS-- NEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATIOIf 
CRITERIA- - COST 

RFP '*Cost' '  evaluation factor, worth 15 of 100 points, 
does not involve an evaluation of actual cost quantum 
where it is expressly defined to include only cost 
realism and comparison with the government estimate, 
and the RFP has a "Best Buy" provision stating thar 
the selection decision will depend on whether differ- 
ences in proposal merit are worth any added c o s t .  The 
Best Buy" provision essentially establishes that cos t  
quantum is as important in the selection as the numer- 
ical ratings of proposa ls .  

I 1  

I) 

I) 

CONTRACTS- - NEGOTIATIOIV- - SOURCE SELECTTON--BOARD, 
ETC. --OVERRULED BY SOURCE SELECTIOB OFFICIAL 

L'OMMISSION, 

A source selection official's judgment as to the 
merits of competing proposals is not unreasonable 
only because it differs from the evaluation panel's, 
since selection officials are not bound by evalua- 
tors' numerical scoring or recommendations, although 
their use of the results of technical and c o s t  evalu- 
ations must be reasonable and consistent with the 
stated evaluation factors. 

B-225730 YOU. 6, 2984 84-2 CPR 505 
BIRDERS-- IIVVITATION RIGflT-- BIDDER EXCLUSIOfl BOT INTEIDED 

Failure to synopsize procurement in Commerce Busi- 
ness Daily does not constitute compelling reason t o  
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cancel invitation fo r  bids and resolicit since CDjq- 
petition was adequate and reasonable prices were ob- 
tained and there is no evidence that contracting of- 
ficer intended to exclude protester from bidding. 

8-216438.2 Nov. 6, 1984 84-2 CPD 506 
CONTRACTS--PROTESTS--GENERAL ACCOUflTIIYG O F F I C E  PROCEDURES-- 
RECONSIDERATIO?? REQUESTS-- ERROR OF FACT OR LA W--NOT 
ESTA BLISflED 

Request for reconsideration that basically only 
reiterates previously-rejected arguments does not 
warrant reversal or modification of the p r i o r  de- 
cision. 

B-216539 N O V .  6 ,  1984 84-2 CPD 507 
COUTRACTS- -PROTESTS-- GENERAL ACCOUNTING OFFICE PBOCEDURE'S-- 
TINELIIIIESS OF PROTES!l'--ADVERSE AGEiVCY ACTION EFFECT 

Procest f i l e d  with GAO more than 10 working days 
a f t e r  an  o ra l  agency-level protest is untimely. 
Moreover, the fact that t he  firm continued to pur- 
sue the  matter with t h e  contracting agency by fil- 
ing a written protest does not toll the time to 
protest t o  GAO. 

€3-216672, E-216673 N O U .  6 ,  1984  84-2  CPD 508 
COIVTRACTS- -PROTESTS- - COURT ACTION-- PROTEST D I S M I S S E D  

Protest is dismissed where material i s s u e s  are be- 
fore court of competent juisdiction, judicial re- 
l i e f  pending decision by this Office has not been 
reques ted ,  and the  court has not expressed interest 
in receiving GAO'S views. 

E-226813 UOV. 6 ,  1984 84-2 CPL' 509 
BIDDERS-- QUALIFICATIONS-- LICENSE REQUIREMEflT-- GENERAL - V - 
SPECL?IC--EFFECT OIV RESPOIIJSIBILITY 

Solicitation provision requiring bidders to obtain 
necessary licenses and/or  permits to perform contract 
is a general licensing requirement and is a matter 
i o  be resolved between the bidder and state or local 
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authorities and i s  not a matter that the contracting 
officer must cvnsider in making the award. 

BIDS-- PRICES-- BELOW COST--NOT BASIS FOR PRECLUDING AWARD 

Submission of allegedly below-cost bid does not pro- 
vide a basis for challenging the award of a contract. 

COIVTRACTORS--RESPONSIBILITY--DETERMIIVATIOIV-- REVIEW BY G A G -  
AFFIRkYTIVE F I N D I N G  ACCEPTED 

A contract award to a bidder necessarily includes 
the contracting officer's finding that the bidder 
i s  responsible. GAO does n o t  review affirmative 
determinations of responsibility unless there has 
been a showing of possible fraud or bad faith on 
the part of procurement officials o r  that defini- 
tive responsibility criteria were not applied. 

B-215349  YOU. 8, 1984 84-2 CPD 511 
CONTRACTS- - NEGOTIATION- - OFFEBS OR PROPOSALS-- EVAL UA!TION-- 
CRITERIA--ADMIYISTRATIVE DETEl?MINATION 

Although cost of government-furnished material gen- 
erally should be considered in evaluating prices, 
when contracting agency is primarily concerned with 
obtaining best possible product (batteries), not 
necessarily the one using the least amount of govern- 
ment-furnished material (silver), and when material 
will be  reclaimed almost in its entirety, decision 
neither to limit amount nor to evaluate its cost 
is reasonable. 

CONTRACTS--PRO!l'ESTS--GEYEEAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST-- ADVERSE AGEUCY ACTIOIV EFFECT-- 
SOLICITATIOIV IMPROPRIETIES 

When an agency amends a solicitation in response 
t o  a protest t o  it concerning government-furn- 
ished material, but the amendment is allegedly 
ambiguous and subjective, the protester has a 
new basis f o r  protest t o  the agency. Deletion 
of the provision in its entirety by another 
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amendment leayes the protester i n  the s w e  pos i -  
t i o n  as it was before the initial protest, and 
a protest to GAO filed within 10 days after is- 
suance of t h e  later amendment is timely. 

When an agency amends a solicitation without re- 
sponding to a protest t o  ir requesting inclusion 
of a provision permitting waiver of first article 
testing, issuance of the amendment is adverse to 
the protester’s interest, and any subsequent pro- 
test to GAO must be filed within 10 days. 

CONTRACTS-- PROTESTS-- GEflERAL A CCOUUTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SIGflIFICANT ISSUE EXCEPTI@IJ--HOT FOR 
APPLICATION 

Exception permitting consideration of untimely 
protests is used sparingly, and generally only  
when GAO is considering a case of first impress- 
ion. A proLest involving an allegedly improper 
refusal to waive first article testing does not 
fall within this exception, since GAO has already 
held that waiver is a matter of agency d i sc re -  
tion, which is not abused by refusal to waive 
when testing is more stringent than in the past. 

3-215575 NOV. 8, 1984 84-2 CPD 512 
BIDS-- INVITATI01 FOR BI~S--SF~CIFICATIOTUIS--MI~~M~~ HEEDS 
RE& UIREMEiiT- - ADMIJl1STRATIV.E DETERMINATION- - REASQNABLEIVESS 

Agency’s specifications for an analog system for 
telemetry equipment are not unduly restrictive of 
competition where t h e  agency presents a reasonable 
explanation why the restrictions are necessary to 
meet its minimum needs, and the protester f a i l s  
t o  address the explanation or show that the re- 
strictions are unreasonable. 

B-226509 IOU. 8, 1984 84-2 CPD 513 
BIDS- - EVALUATION-- LIFE- CYCLE COST 
GAG f i n h s  no izerit in protest that the General 
Services Au.i,lnistraLion’s (SA) method for eval- 
uating life cycle costs (LCC), in conjunction 
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establishes that agency had reasonable basis for  
concluding that protester had no realistic chance 
of receiving award. 

B-214700, B-214878 NOV.  13, 1984 84-2 CFD 520 
BIDS--MULTIPLE-- CERTIFICATE OF INDEFENDEUT PRICE DETERMINATIOfl 

Certificates of Independent Price Determinarion sub- 
mirted by affiliated, multiple bidders should be  
regarded as indicating that he prices submitted by 
them were not discussed or communicated to any other 
competitor of rhe multiple b i d d e r s  or to any prospec- 
rive bidder other than themselves and that no attempt 
has been made t o  induce any other person to submit 
or not to submit an offer for the purposes of re- 
stricting competition. 

BIDS-- MULTIPLE-- PROPRIETY 

Multiple bids from more than one commonly owned and/or 
controlled company may be accepted unless such multiple 
bidding is prejudicial to the interests of the govern- 
ment o r  other bfdders. 

BIDS-- PRICES--REASONABLENESS-- ADMINISTRATIVE DETERMIflATION 

A determination concerning price reasonableness is 
a matter of administrative discretion that necessarily 
involves the exercise of business judgment by the con- 
tracting officer. We will not question that judgment 
unless it i s  clearly unreasonable o r  there is a show- 
ing  of bad faith or fraud. 

C O 1 V T ~ A C T O ~ S - - T O N ~ I B I L I T Y - - ~ E T ~ ~ I N A T I ~ ~ - - ~ ~ V I E W  BY GAO-- 
AFFIRMATIVE F I N D I f l G  ACCEPTED 

We review affirmative responsibility determinations 
only when there is a showing of possible fraud or 
bad faith on the part of contracting officials o r  
an allegation that definitive responsibility criteria 
have n o t  been met. 

I 
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B-214700, 3-214878 NOV. 13, 1984 84-2 CpD 520 - Con 
CONTRACTS- - A W A R D S - - A B E Y A N C ~ - - P ~ ~ ~ I ~ G  AGEDCY DECJSION ON 
PROTEST 

We are not aware of any requirement that the pro- 
curing agency withhold award pending the protester's 
receipt of the agency's decision on its protest. 

CONTRACTS-- PROTESTS- -MOOT, ACADEMIC, ETC. QUESTIONS-- 
CHALLENGED BIDDER IOT IN LINE FOR AWARD 

Protester challenges another bidder's representation 
o f  eligibility as a labor surplus area concern. 
Since the challenged bidder is not currently in 
line f o r  award of the l abor  surplus area portion 
of the solicitation, our consideration of this issue 
would serve no useful purpose. 

B-215266 IOU. 13, 1984 84-2 CPD 521 
CONTRACTS-- NEGOTXATION--OFE'EES OR PROPOSALS-- EVALUATIOIV-- 
TECHNICAL ACCEPTABILITY-- BASER 01 CONTEUT OF PROPOSAL 

Navy had reasonable basis to reject protester's 
initial proposal as technically unacceptable where 
proposa l  contained informational omissions and 
lacked supporting data reqzired by the solicita- 
tion and considered significant to the achievement 
of technical requirements. Proposal defects could 
not have been cured without a complete revision. 

A technical evaluation must be based on information 
submitted with the proposal. No matter how capable 
an offeror may be, if i r  does not submit an adequately 
wriLten proposal, it will not b e  considered in the 
competitive range o r  in line f o r  discussions in a 
negotiated procurement. 

B-216639 NOV. 13, 1984 84-2 CPD 523 
B I D D ~ ~ S - - R E S P O ~ ~ ~ T Y  - V. BID ~ ~ S ~ O ~ S ~ ~ E ~ ~ S S - - ~ ~ ~ C E  OF 
PERFORMANCE 

Invitation requirement that rhe bidder designate the 
place of performance if it is other than the bidder's 
address as stated in the bid generally relates to 
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bidder  r e s p o n s i b i l i t y ,  no t  b id  responsiyeness, so 
t h a t  t h e  des igna t ion  may be made a f t e r  b i d  opening. 

BIDS-.- COMPETITIVE SYSTEiW- EQUAL BIDDING BASIS FUR ALL BIDDERS-- 
DELIVERY RE@JIREMENTS 

Bidder ' s  f a i l u r e  t o  spec i fy  f .0 .b .  o r i g i n  p o i n t  does 
not  render  the  b i d  nonresponsive where t h e  i n v i t a t i o n  
excludes t r a n s p o r t a t i o n  c o s t s  from pr ice  eva lua t ion ,  
s i n c e  t h e  omission had no e f f e c t  on t h e  competi t ive 
s tanding  of t h e  b idders .  

CONTRACTS- - PROTESTS- - SUMMARY DISMISSAL 

P r o t e s t s  p re sen t ing  t h e  s a m e  i s s u e  t h a t  w a s  reso lved  
adverse ly  t o  t h e  p r o t e s t e r  i n  a r ecen t  p r o t e s t  under 
a d i f f e r e n t  procurement i s  summarily denied s ince 
i r  i s  clear on i t s  f a c e  that i t  has no l e g a l  m e r i t .  

~-216791 N ~ U .  13, ~ 9 8 4  a m  CPD 524 
BIDS--RESPOiVSIVENESS--FAILURE TO FURNISH SOMETBING REQUIRED-- 
DESCRIPTIVE LITERATURE 

F a i l u r e  t o  f u r n i s h  complete d e s c r i p t i v e  l i t e r a t u r e  
r equ i r ed  by t h e  s o l i c i t a t i o n  by b i d  opening f o r  t h e  
eva lua t ion  of t h e  b i d  r ende r s  t h e  b i d  nonresponsive.  

B-216956 NOV. 13, 1984 84-2 CPD 525 
CONTRACTS- - NEGOTIATION- - OFFEIZS OR PROPOSALS-- EVALUATION-- 
COMPETITIVE RAiVGE DETERMINATION--REASONABLENESS 

P r o t e s t  a g a i n s t  agency 's  d e c i s i o n  not t o  inc lude  a n  
o f f e r  i n  t h e  competi t ive range is denied summarily 
where documents submitted wi th  p r o t e s t  show t h a t  
protester f a i l e d  t o  submit a n  adequate t e c h n i c a l  
proposa l  and t h a t  rhe agency d id  not  ac t  a r b i t r a r i l y  
i n  r e j e c t i n g  t h e  proposa l  on t h a t  b a s i s .  

B-226963 NOV. 13, 1984 84-2 CPD 526 
BIDS- - I N  VITATION FOR BIDS- -AMEiVDMENTS- - FAIL URE TO A C W O  WLEDGE- . 
BID NUNRESPONSIVE 
F a i l u r e  t o  acknowledge a material amendment which 
contained a change i n  s p e c i f i c a t i o n s  i n  a sol ic i -  
t a t i o n  renders  a b id  nonresponsive.  
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3-210941.5 NOV. 14, 2984 84-2 CPD 527 
CO&Y'HA CYE- -IvEGOT!ATION-- OFFERS OR PROPOSA&S-- DI5CUSSXOU WLTH 
ALL OFFERORS REQUIREMENT- - WLMT COiVSTITUTES D I S C U S S I O N - -  
REVISIOIV OF PROPOSAL OPPORTUIVITY 

Requirement for discussions is satisfied where the 
protester was made aware of the agency's underlying 
concern in connection with a prior protest in the  
same procurement and protester was subsequently 
accorded an opportunity to revise i t s  proposal to 
correct the deficiency. 

COIVTRACTS- - ILrEGOTIATION- - OFFERS OR PROPOSALS-- REJECTIOIv-- 
&Y)POSE'I) TEGHNICAL APPROACH INSUFFICIENTLY PROVEN 

Agency acted reasonably by refusing t o  award a paral- 
l e l  development contract to a firm whose proposed 
design could involve schedule risk that would pre- 
clude development and testing on a parallel path and 
where the design problem with t he  proposal precluded 
its evaluation as superior t o  either of the offers 
that was selected. 

B-215288 NOV. 14, 1984 84-2 CPD 529 
BIDS--RESPOMSIVEIVESS--BRAiVD NAME OR EQUAL PROCUREMENT 

A bid under a brand name or equal solicitation which 
fails to indicate conformance with salient character- 
istics is properly rejected as nonresponsive and can- 
not b e  cured by information furnished after bid 
opening . 

B-215415 NOV. 14,  1984 84-2 CPD 530 
CONTRACTORS--RESPOJJSIBILITY-- DETERMINATION--REVIEW BY GAO-- 
UOURESPOMSIBILITY F I N D I N G  

A contracting officer has broad discretion in determin- 
i n g  a prospective contractor's responsibility, and 
this Office will n o t  question a nonresponsibility 
determination unless t h e  protester demonstrates bad 
faith by the agency or a lack of any reasonable 
basis for  the determination. 
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B-235539 NOV. 24, 1984 84-2 CPD 531 
C O N T ~ C T ~ - - 1 V E G O T ’ I A 2 - C O N F L I C T  OF IUTEREST PROHIBII’XONS-- 
ORGAiVIZATIONAE- AGEIVCY RESPONSIBILITIES 

Protest  that contracting agency improperly determined 
protester to be ineligible far award because protester 
had a conflict of interest is denied. Contracting 
agency reasonably determined, in accord with Federal 
Acquisition Regulation 9.502-2(b), that, since pro- 
tester had previously been awarded contract on a 
noncompetitive basis to prepare statement of work f o r  
present protested procurement, protester had conflict 
of interest and should be  precluded from competing €or  
contract to perform work required under same stare- 
ment of work. 

C’iilJTRAc‘I”S-- P2LiTEST”s’-- INTERESTED PARTY REQUIREMEIVT-- CONTRACTORS 
WITH ORGANIZATIOIAL CONFLICTS OF IiVTEREST 

Firm that is ineligible to compete for award of 
contract due t o  conflict of interest is not  an 
interested party to protest propriety of award of 
that contract to another firm. 

B-215588.2 NOU. 14, 1984 84-2 CPD 532 
BIDS--UNBALANCED--PROPRIETY OF UNBALANCE- THEMATICALLY 
UflBAUflCED BIDS”- -MATERIALITY OF UflBALANCE 

A bid in which prices for base year and 2 option years 
are not  significantly different and will resulr in the 
lowest ultimate cos t  to the  government i s  not materi- 
ally unbalanced. 

CONTRACTS- - PROTESTS-- COIVTRA CT ADMIIVISTRATIOIV-- IVOT FOR 
RESOLUTION BY GAO 
Questions regarding performance bond and other re- 
quirements which are implemented after award are 
matters of contract administration not cognizable 
under our b i d  protest procedures. 
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A bidder's failure to acknowledge a material amendment: 
may n o t  be waived on the basis that the bidder did not 
receive the amendment where there i s  no evidence of a 
deliberate effort by the agency t o  prevent the b i d d e r  
from competing on the procurement. 

BIDS-- INVITATION FOR BIDS- -AMENDMENTS-- FAILURE TO ACKIVOWLEDGE-- 
MATERIALITY DETERMNA TI0 fl 

A solicitation amendment i s  material where the require- 
rnenfs added by the amendment will affect the quality 
of performance in more than a negligible way. 

B-216049 NOV. 14, 1984 84-2 CPD 534 
BIDS- - IIZIVITATION PQ? BIDS- - SPEGIFICATIONS- - M I N I M U M  NEEDS 
REQUIREMEW- AD MI JUST^ TrvE DETERMINATION-- REASO~~ABLMESS 

Protest that the requirement for nonworking super- 
v i s o r s  for service attendants is unduly restrictive 
is denied where the contracting agency has estab- 
lished prima facie support for the requirement and 
the protester has failed to show that t h e  require- 
ment i s  clear ly  unreasonable. 

~~ 

BONDS- -BID- -ADMINISTRATIVE DETERIdINATION 

Protest that IFB requirement for performance and pay- 
ment bonds is unduly restrictive is without merit 
since the solicitation evidences that in the per- 
formance of food service attendant work the awardee 
would be required to make extensive use of government 
equipment--one of the examples for bonding require- 
ments enumerated in the Federal Acquisition Regulation. 
Moreover, the agency's requirement €or continuous opera- 
tions in its food service facilities is itself a reason- 
able basis f o r  the bonding requirement. 
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B-216049 Nov. 14, 2984 84-2 CPR 534 - Con. 
BONDS- - REQUIREMENT-- BID, PERFORMANCE> KTC. - - A  DMIflISTRATIVE 
DETERMINATION 

Conrention that requirement for  performance bond was 
being used as a predetermination of responsibility is 
denied where requirement was documented as being for 
purpose of  protecting government's property. 

B-214997 NOU. 15, 1984 84-2 CPD 535 
BIDS-- RESPOflSIVEIVESS-- FAILURE TO FURNISH SOMETHING REQUIRED-- 
SMALL BUSINESS REPRESENTATION 

A bid received on a total small business set-aside 
solicitation that failed to indicate t h a t  the bidder 
is either a manufacrurer or regular dealer and does 
not commit the b i d d e r  to furnish supplies manufactured 
by a small business is nonresponsive and may not be 
accepted. Bidder's failure to assume obligation to 
provide product manufactured by a small business is 
not overcome by completion of the production and 
shipping point clause, because that clause estab- 
lishes only  a present intent t o  manufacture the 
product. 

3-215894 NOV. 15,  1.984 84-2 CPD 536 
CONTRACTS--SMALL BUSIUESS CoNCERr?S--AWARnS--SE~-ASI~~S-- 
' rFA I R  PROPORTION" POLICY 

"Fair proportion" requirement in the Small Business 
ACT is applicable to the totality of government 
procurement and does n o t  require that only a por- 
t i o n  of procurements for a particular item or class  
of items be set aside for small b u s i n e s s .  

B-215143 NOV. 15,  1984 84-2 CPD 537 
COIVTRACTS-- LA BOR STIPULATIONS-- SERVICE CONTRACT ACT OF 1 Y 65-- 
WAGE: AA7D FRIiVGE BEIVEFTTS OF I N C U M B E N T  CONTRACTOR'$ EMPLOYEES-- 
UiVION AGREEMENT EFFECT 

An incumbent contlractor is not placed at a competi- 
tive disadvantage when an agency incorporates, by 
amendment, a current collective bargaining agree- 
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ment into a solicitarion subject to the Service 
Contract  Act, in l i e u  of a rev ised  wage determination 
from the Department of Labor  not  timely received 
prior t o  bid opening. Bidders hoping to succeed 
the inqumbent are bound by law t o  pay their employees 
the same wages and benefits as are s e t  forth in the 
collective bargaining agreement, and must therefore 
compute their costs of performance on t h e  same basis 
as the incumbent. 

B-216916 YOU. 15,  1984 84-2 CPD 538 
CONTRACTS- -NEGOTIATION-- OFFERS OR PROPOSALS-- REJECTION-- 
FAILURE TO MEET SOLICITATIOJI REQUIREMENTS 

Protest against rejection of proposal in response to 
RFP as unacceptable f o r  failing to submit technical 
proposal is summarily denied where RFP adequately 
informed offerors that technical proposal was re- 
quired. 

B-214081.2 NQV. 19, I 9 8 4  84-2 CPR 539 
CONTRACTS-- NEGOTIATION-- AWARDS- - PROPRIETY 

Award t o  offeror who did not propose to place a 
I f  computer on site" as specifically required by 
the RFP was improper, since the basis for an 
award must be the same, i n  its material terms, as 
char on which the competition is conducted. 

CONTRACTS-- NEGOTIATION-- REQUESTS FOR PROPOSALS-- AMBIGUOUS 

Where a solicitation contained a n  ambiguity that 
caused offerors to compete on an unequal basis,  
and it is uncertain which offeror, absent the 
ambiguity, would have been low, award under the 
solicitarion was improper. 

3-215933 NoV. 19, 1984 84-2 CPD 540 
CONTRACTS-- NEGOTIATION-- OFFERS OR PROPOSALS--DISCUSSION 
WITH ALL OFFERORS REQUIREMENT- - "MEAflINGFUL" UISCUSSIOllrS 

Meaningful discussions have been held where the 
agency, through written o r  oral communications, 
has identified certain areas of deficiency in an 
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offeror's proposal, and has afforded .the o f f e r o r  
an opportunity to correct those deficiencies in 
a revised proposal. Amere request for best and 
final offers is sufficient to satisfy the requirement 
for discussions. 

COrVTRACTS- - iVEGOTIA!l'ION-- OFFERS OR PROPOSALS- - EVALUATION- - 
ADMIiVISTRATIVE DISCRETIOAl 

I n  reviewing protests against allegedly improper 
evaluations, GAO w i l l  not substitute its judg- 
ment fa r  that of the contracting activity's evalua- 
Tors,  who have wide discretion, b u t  rather will exa- 
mine the  record t o  determine whether the evaluators' 
judgments were reasonable and in accord with listed 
criteria, and whether there were any violations of 
procurement statutes and regulations, 

COIVTRACTS- - IVEGOTIATIOIV-- OFFERS OR PROPOSALS-- EYALUATIOIV-- 
PRICE CONSIDERATIOIV 

In a negotiated procurement, award need not  
be made to the low o f f e r o r  unless the solicitation 
so indicates. 

COUTRACTS- -PROTESTS- - ALLEGATIOflS- - UNSUBSTA ITIATED 

A showing of bad faith requires irrefutable 
proof that contracting officials acted with 
che specific and malicious intent to injure the 
protester. 

B-216440.2 IVOV. 19, 1984 84-2 CPD 541 
COUTY?ACl'S-- PROTESTS-- GEUEBAL ACCOUiVTIiVG OFFICE ?ROCEDURES-- 
RECOiVSIRERATIO1v REQUESTS-- ERROR OF FACT OR LAW--flOT 
ESTABLISHED 

Request for reconsideration is denied where no new 
facts o r  l e g a l  arguments are raised which show thac 
prior decision w a s  erroneous. 
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B-216254  NU^. 20, 1984 84-2 CPD 549 
B m s -  - LATE-- T E L E ~ A P H E  MODIFICATIONS- -RELAY DUE TO 
UES!l'ERfl U f l I O N  

A bid modification received more than 1 hour after 
bid opening because it was misrouted by Western Union 
was p r o p e r l y  rejected as late. 

B-215453 NOV. 21, 1.984 $4-2 CPD 545 
BIDS--AGGREGATE - V .  SEPAR43LE ITEVS, PRICES, ETC. --FUNRS 
A VA'AIZABILITY 

When standard "Additive and Deductive Irems" clause 
is applicable t o  some items of an IFB, awardee may 
no t  be selected on bas i s  of low aggregate price f o r  a l l  
items when insufficient funds w e r e  available at bid 
opening to cover a l l  items subject to t he  clause. 

BIDS-- UNBALANCED--TO Mh'ET COST LIMITATIONS 

Allegation of unbalanced bid caused by transferring 
costs from item s u b j e c t  t o  cosr limitation to ano- 
cher itrem is unproven when bidder's b i d  price for the 
first item is proximate t o  government cos t  estimate. 

B-245YI5.2 N O U .  22,  1984 84-2 CPD 546 
CONTRACTS- -PROTESTS-- CONTRACT ADNINISTRATION-- NOT FOR 
RiYSOLUTIOIV BY GAO 

Protest that awardee might provide a noncon- 
forming item raises a matter of contract administra- 
tion which i s  the r e s p o n s i b i l i t y  of rhe procuring agency, 
not GAO . 
CONTRACTS--PROTESTS--GENERAL ACCOU1VTING OFFICE PROCEDURES-- 
RECOflSIDERATTOiQ REQUESTS-- ERROR OF FACT OR LAW-- fl09 
ESTABLISHED 

Prior decision is affirmed on reconsideration where 
prorester has not shown any error of law or fact 
which would warranc. reversal of the decision. 
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B-215623 NoV.  23, 1984 84-42 CPR 547 
BIDS--IW.TTATION FOR BIDS-LlMENDMENTS4ATE RECEIFT--BIDDER'S 
RISK 

F a c t  t h a t  b idder  d i d  n o t  r ece ive  amendment 
of s o l i c i t a t i o n  i n  t i m e  t o  acknowledge i t  t i m e l y  i s  
i r r e l e v a n t  un less  t h e  l a te  r e c e i p t  of t h e  amend- 
ment r e s u l t e d  from a conscious o r  d e l i b e r a t e  
a t t e m p t  by con t r ac t ing  officials t o  exclude the  b idder  
from competing. 

BIDS--RESPONSIVEiVESS--EXCEPTIONS TAKEIV TO IhWITATION TERMS-- 
SMALL BUSINESS REQUIREMEflTS 

A bid  on a t o t a l  s m a l l  bus iness  se t - a s ide  
i n d i c a t i n g  t h a t  b idder  as a r egu la r  d e a l e r ,  would 
not  supply i t e m s  manufactured by a small bus iness  
concern was proper ly  determined nonresponsive 
due t o  f a i l u r e  t o  submit b inding  promise t o  meet 
se t - a s ide  requirement ,  even though a small buisness  
w a s  l i s t e d  i n  the "Place of Performance" clause 
and elsewhere i n  t h e  b i d .  

RIDS--RESPONSIVENESS--OFFER OF COMPLIANCE AFTER BID OPEiVING-- 
ACCEPTANCE NOT AUTHORIZED 

A nonresponsive b i d  may no t  be  " c l a r i f i e d "  a f te r  
b i d  opening t o  make i t  responsive s i n c e  t o  p e r m i t  
t h i s  would be  tantamount t o  permi t t ing  the  submission 
of a new b i d .  i 

3-215807 NoU.  23, 1984 84-2 CPD 548 
BIDS--LATE--TELEGRAPHIC MODIFICATION--DELIVERED SUBSEQUENT TO 
3111 OPE~VING--TELEP~YONE NOTIFICATIOJI RECEIVED PRroR TO BID 
OPENING 

Bid modi f ica t ion  w a s  untimely where te legram w a s  
rece ived  a f t e r  b i d  opening, notwithstanding con- 
t r a c t i n g  agency had rece ived  c a l l  f r o m  t e l eg raph  
company p r i o r  t o  b id  opening advis ing  of modifi- 
c a t i o n .  

1 
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B-215807 f lop. 23, 1984 84-2 CPD 548 - COU. 
BIDS--REJECTION-- NOTICE: 

Delays of contracting agency i n  advising of non- 
responsiveness of bid and in responding to protest 
are deficiencies which do not affect the validity 
of the rejection of the bid. 

B-215837 NOV. 23, 1884 84-2 CPD 549 
CONTRA.CTS--TM@-STEP PBOClJBEMEflT--STE.P ONE--OFFERS OR PROPOSALS-- 
EVALUATION- - EXPERIElVCE REQUIREMEIVT 

Contracting officer acted reasonably in determining 
t h a t  o f f e r  met experience requirement contained 
in solicitation where requirement was for similar 
but not identical experience and offeror's propo- 
sal contained evidence of experience in excess of 
that required, which the contracting officer 
considered to be sufficiently similar to warrant 
consideration. 

B-214639.2 NOV. 26, 1984  84-2 CPD 550 
~ ~ ~ ~ R A C T ~ - - P R O T ~ S T S - - G E I 1 % R A L  ACCOUJITIflG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE ILVOWiV TO 
PROTESTER 

P r o t e s t  based upon t he  alleged disclosure of t h e  
pro tes te r ' s  cos t  p roposa l  in the agency report to 
GAO is untimely where nor filed within 10 work-ing 
days a f t e r  the protester received the report. 

B-215682 N O V .  26, 1984 84-2 CPD 551 
CONTRA CTS- - SMALL BUSIUESS CONCERNS- - A WARDS-- RESPOIVSIB ILITY 
D E T E R ~ ~ N A ~ I ~ I v - - ~ O N R ~ S F @ I v S I B I L I T Y  FINDING-CERTIFICATE OF 
COMPETENCY REQUIREMEflT 

GAO will not review a contracting officer's 
finding that a small business concern is nonre- 
sponsible since the Small Business Administration, 
to w h i c h  the matter has been referred, has conclusive 
authority to determine the responsibility of small 
business concerns under its certificate of competency 
procedures. 
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B-215877 IVOY. 26, lY84  84-2 CpP 552 
COUTRA CTS- -PROTESTS-- GEUERAL ACCOUNTING OFFICE PROCEDUBES- 
TIMELTflESS OF PROTEST--ADVERSE AGEUCY ACTION EFFECT 

P r o t e s t  a g a i n s t  s o l i c i t a t i o n  p rov i s ions  f i l e d  with 
GAO before  the c los ing  da t e  f o r  r e c e i p t  of propo- 
sals, but  3 weeks a f t e r  i s suance  of an amendment 
which d id  no t  f u l l y  s a t i s f y  t h e  p r o t e s t  t o  che 
con t r ac t ing  agency, is  untimely.  

B-216134.2 UOV. 26, 1984 84-2 CPR 553 
CONTRACTS--PROTESTS--GEflERAL ACCOUflTIflG OFFICE PROCEDURES-- 
RECOiVSIDERATION REQUESTS--TIMELIflESS 

GAO w i l l  d i smiss  r eques t  f o r  r econs ide ra t ion  of 
p r i o r  dec i s ion  as unt imely’where i t  is  not  f i l e d  
u n t i l  2 months a f t e r  dec i s ion  w a s  issued. 

3-216196 NOV. 26, 1984 84-2 CPD 554 
CONTRACTS-- PROTESTS-- GENFRAL ACCOUIVTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE ATOWN TO 
PROTESTER 

P r o t e s t  t h a t  sole-source award of c o n t r a c t  w a s  
improper i s  untimely where f i l e d  approximately 1 
month a f t e r  d a t e  of p u b l i c a t i o n  i n  Commerce 
Business D a i l y  (CBD) of n o t i c e  rhar sole-source 
nego t i a t ions  w e r e  being conducted, s i n c e  pro- 
tes ter  i s  charged wi th  cons t ruc t ive  n o t i c e  of 
CBD announcement and p r o t e s t  w a s  not f i l e d  
wi th in  10 working days a f t e r  basis of p r o t e s t  
was known o r  should  have been known. 

3-216448 NoV. 26, 1984 84-2 CPD 555  
CONTRACTS- - PROTESTS- - INTERESTED PARTY REQULWMENT--DIRECT 
IflTEREST CRITERION 
Council members of Kickapoo Indian  Tr ibe  are 
not  “ i n t e r e s t e d  p a r t i e s ”  under GAO’ s Bid P r o t e s t  
Procedures s i n c e  Kickapoo T r i b e  d i d  not  submit 
a b id  on t h e  quest ioned procurement and p r i v a t e  
pa r t i e s ,  who do not  r ep resen t  an  en t i t y .  which 
p a r t i c i p a t e d  i n  t h e  procurement, l a c k  t h e  r e q u i s i t e  
d i r e c t  economic i n t e r e s t  i n  the c o n t r a c t  awards in 
ques t  ion .  
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GAO will not review rejection of small buisness 
bidder as being nonresponsible where the bidder 
fails TO file an application for a certificate of 
competency with the Small Business Administration. 

B-216545 NoU. 26, 1984 84-2 CPD 557 
CONTRACTORS-- RESPONSIBILITY-- DETEfiVI#AT'IOfl- -REVIEW BY GAO 

A solicitation provision stating that information 
concerning a bidder's proposed staff could be sub- 
mitted after bid opening relates to a bidder's 
responsibility not to the responsiveness of the 
bid. 

CONTRACTORS- -RESPONSIBILITY- - DETERMIiVATION- - REVIE W BY G A G -  
AFFIRMATIVE FINDIIVG ACCEPTED 

P r o t e s t  challenging awardee's submission of infor- 
mation regarding its proposed staff and its 
a b i l i t y  to provide an adequate staff will not b e  
considered since GAO does not review affirmative 
determinations of responsibility absent showing of 
possible fraud o r  bad faith or allegation that 
definitive responsibility criteria have n o t  been 
app 1 ied . 

B-216644 NOV.  26, 1984 84-2 CPD 558 
COiVTRACTS-- PROTESTS--ABEYAflCE PENDING COURT A C!PIQN 

Protest is dismissed: (1) where protester, after 
protesting to GAO, files suit seeking preliminary 
injunction pending GAO decision, and ( 2 )  where court 
has denied a temporary restraining orde r  withour 
prejudice EO request for preliminary injunction, 
since suit is still pending before cour t  and court 
has not expressed any interest i n  receiving a GAO 
decision. 
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E-216746.2 NOV. 26, 1984 84-2 CPD 559 
C @ ~ ~ ~ ~ A ~ X ~ - - ~ R ~ ~ E S ~ S - - G E ~ E R A L  ACCOUNTING OFFICE PROCEDURES-- 
TlMELlflESS OF PROTEST--SOLICITATION X ~ R ~ ~ R r ' I E S - - A P P A ~ ~ ~ T  
PHIOR TO BID OPEiVINGICLOSIfiG DATE FOR PROPOSALS 

Bidder had reasonable opportunity to file 
protest before bid opening where bidder received 
solicitation 1 day before bid opening and w a s  able 
to prepare and submit its bid before bid opening. 

Protest of allegedly restrictive specification 
is untimely where i n i t i a l  protest with contracting 
agency was filed after bid opening. 

B-216896 NOV. 26, 1984 84-2 CPD 560 
CONTRACTS-- PROTESTS-GENERAL ACCOUIVT'IIVE OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITAXIOIv IMPROPRIETIES--APPARENT 
PRIOR TO B I D  OPENlNG/CLOSl'??G DATE FOR PROPOSALS 

P r o t e s t  against solicitation specifications 
received by GAO after the time set for bid 
opening is not timely. 

B-216933 UOU. 26, 1984 84-2 CPD 561 
COflTBACTS--SMALL BUSINESS CONCERflS--AWARDS--SMALL BUSIllrESS 
ADMINISTRAITIOIV ' S  AUTHORITY-- CERTIFICATE OF GOMPgTEflCY-- 
CONCLUSWEESS 

GAO will not question the Small Business Admini- 
stration's (SBA) refusal to issue a certificate 
of competency where the protester failed LO make 
a timely response to the S B A ' s  requests for infor- 
mation. 

B-216936 N O U .  26, 1984 84-2 CPD 562 
BIDS--PRICES--BELOW COST--EFFECT ON BIDDER RESPOIVSIBILITY 

N o  basis exists to preclude a contract award 
merely because the low bid is below cost. Such 
bid presents a quesrion pf  the bidder's 
responsibility, a matter which the GAO does not  
review except i n  limited circumstances. 
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€3-216947 IVOY. 26, 1984 84-2 CFD 563 
CONTRACTS- - PROTESTS- - INTERESTED PARYY REQUIREMENT-- SMA LL 
SUSIlVESS SET-ASIDE'S 

Large b u s i n e s s  p r o t e s t e r  i s  noc an i n t e r e s t e d  p a r t y  
t o  p r o t e s t  a l l e g e d l y  res t r ic t ive  s p e c i f i c a t i o n s  i n  
a s m a l l  business set-aside solicitation where t h e  
p r o t e s t e r  would n o t  b e  a f f e c t e d  by t h e  r e s o l u t i o n  
of t h e  i s s u e  which i t  raises. 

B-216988 NOD. 26, 1984 84-2 CPD 564 
Ci?NTRA&TS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF. PROTEST--SOLICITATION IWROPRIETIES--APPAREIVT 
PRIOR TO CLOSliUG DATE FOR RECEIPT OF PROPOSALS 

Allegat l ion that RFP i s  r e s t r i c t i v e  of c o m p e t i t i o n  
is  d ismissed  as unt imely  when n o t  f i l e d  b e f o r e  t h e  
c l o s i n g  dace  f o r  r e c e i p t  of p r o p o s a l s .  

8-216992 NOU. 26, 1984 84-2 CPD 565  
COiVTRACY'S-- PHOTESTS- - GEiVERAL ACCOU1VTIflG OFFICE PROCEDURES-- 
TIMELIlVESS OF FROI%ST--SU~~C~TA~'ION I~ROPRIEiPIES- -APPAREN~ 
PRIOR TO BID OPEflING/&I;OSING DATE FOR PROPOSALS 

P r o r e s t  concern ing  a l l e g e d  improprieties on t h e  
face of a s o l i c i r a t i o n  is unt imely  and w i l l  not  be 
considered where n o t  f i l e d  with t h e  con t r ac t ing  
agency o r  GAO prior to bid opening.  

B-217013 NOV. 26, 1984 84-2 CPD 566 
CONTBACTS--PROTESTS--GEiVERAL ACCOUflTIIklG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST-DATE BASIS OF PROTEST MADE KlvDWN TO 
PROTESTER 

P r a t e s t  concerning r e j e c t i o n  of quotation, f i l e d  
w i t h  GAO more than 10 working days a f t e r  p r o t e s t e r  
w a s  n o t i f i e d  that  t h e  products i t  proposed t o  d e l i v e r  
were unacceptable, i s  unt imely  and n o t  f o r  consider- 
a t i o n  on t h e  merits. 
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B-217014 W O ~ .  26, 1 9 8 4  84-2 CPD 567 
CONTRACTS-- Sld4 LL B U S I N E S S  C0flCERN.S- -A WARDS--SwL L SUSJflESS 
ADMIfliSTRATION I S A UTHORlTY-- CERTIFTCATE UP COWEl'EflCY 

Under 15 U . S . C .  6 3 7 ( b ) ( 7 ) ,  Small Business 
Administration's authority to issue or deny 
a certificate of competency and GAO will not  
review an SBA determination absent prima facie 
showing of fraud or willful disregard of facts. 

___1_c 

B-227023 NOU. 26, 1984 84-2 CPD 568 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDUIIES-- 
TIMELIiVESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWlv TO 
PROTESTER 

Protest filed with EA0 more than 10 working days after 
protester learns of basis for protest is untimely. 

3-217029 ~ O V .  26, 1984 84-2 CPD 569 
CONTRACTS- -0PTIOIvS-- NOT TO BE EXERCISED-- CONTRACT 
ADMINISTRATION MATTER-- NOT FOR GAO RESOLUTION 

Where an option is exercisable at the sole dis- 
cretion of the government, the decision not to 
exercise t h e  option is a matter of contract admin- 
istration which GAO will not review under its bid 
protest function. 

3-217033 NOV. 26, 1984 84-2 CPD 570 
COlvTRACTS--PROTESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IWROPRIETIES--APFARENT 
PRIOR TO CLOSIlVG DATE FOR RECEiPT OF PROPOSALS 

Protest of specification amendment either filed with 
agency p r i o r  to next closing date f o r  receipt of 
proposals and not filed with GAO within 10 working 
days of initial adverse agency action, or filed with 
GAO after next closing date f o r  receipt of proposals, 
is untimely. 
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3-217Q41 i'f021. 26, 1384 84-2 CPP 571 
CONT~ACT'ORS--RESPOIVSIBIL~TY- - oErERMINAT~0~--REy~~W BY GAO-- 
AFFIRNATIVE FLflRIUG ACCEPTED 

CAO does not review affirmative determination of 
responsibility except in limited circumstances. 

CONTRACTS- - PROTESTS-- CONTRACT ADMINISTRATION-- NOT FOR 
RESOLUTION BY GAO 

Marrers of contract administration are not  within the 
purview of GAO'S Bid Protest Procedures. 

B-217043 NOV. 26, 1984 84-2 CPD 572 
CONTRACTORS--RESPOIfSIBTLITY-- DET~RMINATIOIV--~~VK~~ BY GAO-- 
AFFIRMATIVE F I N D I N G  ACCEPTED 

A protest that no o t h e r  firm is ab le  to comply with 
a solicitation's delivery requirements or provide 
a source controlled component is a protest against 
the proposed awardee's responsibility. GAO will not  
review affirmative responsibility determinations un- 
less there has been a showing of possible f r aud  or bad 
fairh on the part of procuring officials or that defini- 
tive responsibility criteria have not been properly 
ap p 1 ied . 

B-217046 NoV. 26,  1984 84-2 CPD 573 
SMALL BUSINESS ADMINISTRATIOPI--AUTHORITY--SMALL BUSINESS 
CONCERflS--SEY'-ASIDE DETERMIVATIONS 

The determination to set aside a procurement under 
seccion 8(a) of the Small Business A c t ,  as well as 
the propriety of the 8 ( a )  award itself, is a 
matter f o r  the contracting agency and the Small 
Business  Administration and, therefore, will n o t  be 
reviewed by GAO absent a showing of possible f r a u d  
o r  bad faith vn rhe part  of government officials or a 
failure by agency officials t o  follow applicable reg- 
u l a  t ions. 
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Except in limited circumstances not applicable 
here, GAO will not review allegations t h a t  bid is 
below-cost bid and t h a t  awardee therefore will not 
meet minimum wage and fringe benefit requirements, 
since these involve a challenge ro  an affirmative 
deLermination o f  xespunsibiliry. 

LABOR DEPARTMENT--JURISDICTION--SERVICE COlVTRACT ACT 
VIOLATIONS 

Whether a successful bidder will perform in accord 
with the Service Contract Act is a matter for t h e  
Secretary of Labor,  and GAO will not review a protest 
on this bas is .  

B-217072 N O V .  26, 1984 84-2 CPD 575 
CONTRACTS-- PROTESTS-- GEUEBAL ACCOUflTING OFFICE PROCEDURES- 
TIMELIUESS OF PROTEST--ADVERSE AGEflCY ACTION EFFECT 

Proces t  to GAO after denial of protest by contracting 
agency will not b e  considered if initial protest 
w a s  untimely. 

B-217100 IVOV. 26, 1384 84-2 CPD 576 
COflTRACTS--PRO!TESTS--GENERAL ACCOUflTING OFFICE PROCEDURES-- 
TIMELIUESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest that awardee is unable to provide a typewriter 
currently in production, as required by solicitation, 
i s  untimely where filed more than 10 days after pro- 
tester became aware of specific model t o  be provided 
by awardee. 

B-215461 NoV. 27, 1984 84-2 CPD 577 
CONTRACTS-- TWO-STEP PROCUREMEIVT--STEP ONE--OFFERS OR PROPOSALS-- 
EVALUATION-- TECHNIC,4 L ACCEPTABILITY 

Contracting officer properly rejected technical pro- 
vos-.l euhmitted imder f i rs t  step of two-step formally 
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a d v e r t i s e d  procurement s i n c e  p r o p o s a l  was reasonably 
determined t o  be unacceptab le  f o r  v a l i d  t e c h n i c a l  
r e a s o n s  under s t a t e d  e v a l u a t i o n  c r i r e r i a .  

ESTOPPEL- - AGAINST GOVEi?flMEUT-- NOT ESTABLISHED-- PRIOR E8ROIVEOUS 
ADVICE, CONTRACT ACTXONS, ETC. 

An agency 's  a c c e p t a n c e  of a p r o p o s a l  i n  a p r i o r  
negot ia ted  procurement does n o t  mean t h a t  t h e  same 
agency ' s  r e j e c t i o n  of a s i m i l a r  p r o p o s a l  i n  a sub- 
s e q u e n t  two-step formally a d v e r t i s e d  procurement i s  
arbitrary when t h e  r e c o r d  i n d i c a t e s  t h e r e  w a s  a 
reasonable b a s i s  f o r  t h e  rejection. 

B-216490 NOV. 27, 1984 84-2 CPD 578 
CON~R~CTS--P~aTES~S--GEI1IERAL ACCOQNTING OFFICE PROCEDURES-- 
Y'AWELINESS OF PROTEST--DATE BASIS OF PROTEST M4RE KNoFlN TQ 
PROTESTER 

P r o t e s t  to GAO f i l e d  more t h a n  10  days a f t e r  pro- 
tester knew of b a s i s  f o r  p r o t e s t  i s  unt imely  and w i l l  
not be cons idered .  

B-216994 N O V .  27, I984 84-2 CPD 579 
CONTBACTS- - PROTESTS- - ALLEGATIOIVS- - UNSUBSTA UTIATED 

Protesrr based on allegations t h a t  are  suppor ted  
o n l y  by t h e  p r o t e s t e r ' s  s p e c u l a t i o n s  and are  
denied  by the  p r o c u r i n g  agenc-y i s  denied  because  
p r o L e s t e r  has  n o t  m e t  i t s  burden of proof  w i t h  
r e g a r d  t o  t h e  f a c t s  that are e s s e n t i a l  t o  i t s  
case. 

B-227001 NoV. 27, 1984 84-2 CPD 580 
COflTRACTS-- PROTESTS-- ABEYA 1VCE' PENDIflG COURT ACTION 

GAO w i l l  dismiss a p r o t e s t  where t h e  material issues 
are b e f o r e  a c o u r t  of competent j u r i s d i c t i o n ,  t h e  
p r o t e s t e r  h a s  n o t  r e q u e s t e d  t h a t  t h e  cour t  seek 
a GAO o p i n i o n ,  and t h e  c o u r t  h a s  no t  o t h e r w i s e  
expressed  a n  i n t e r e s t  i n  r e c e i v i n g  GAO'S views. 
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E7217045 flop. 27, 1964 84-2 CpP 581 
OFFICE OF MANAGEMENT AND BUDGET-- CIRCULARS--NO. 
MTTERS-- NOT FOR GAO REVIEW 

A- 76--POLICY 

Determination under Office of Management and 
Budget Circular No. A-76 to contract € o r  services 
rather than have them performed in-house is a matter 
of executive branch policy not reviewable pursuant 
to a bid protest filed by a federal employee. 

B-205208 IVOV. 28, 1984  
COflTRACTS-- COST ACCOUNTING-- COST ACCOUNTIIVG STAJDARDS 

GAO comments on a proposed Defense Acquisition Regu- 
latory Council plan f o r  the maintenance and promulga- 
tion of Cost Accounting Standards (CAS) by noting that 
the proposed plan does not alleviate GAO’s concerns 
that promulgation and maintenance of the CAS be indepen- 
dent of che procurement process and be accomplished by 
those with sufficient accounting expertise and experi- 
ence to maintain the integrity of the CAS. 

B-224225.2 NQV.  28, 1984 84-2 CPD 582 
CONTRACTS-- PROTESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW- - NOT 
ESTABLISHED 

GAO will not reverse o r  modify a prior decision where 
the protester fails to provide in its request for 
reconsideration new evidence o r  legal arguments which 
show that the decision was erroneous. 

CONTRACTS-- PROTESTS-- GENERAL ACCOUNTING 
RECONSIDERATION REQUESTS--TIMELINESS 

OFFICE PROCEDURES-- 

Where protester in its request f o r  reconsideration 
includes a new ground of protest raised more than 
10 working days after protester knew o r  should have 
known the b a s i s  for it, such ground is untimely and 
provides no reason to reverse or modify a prior 
decision. 
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8-215412.2  NO^. 28, 1984 84-2 CPD 583 
COflTRACTS- - PROTESTS--MOOQ, ACADEMIC, ETC. QUEi?TXON$-- 
SOLICITATION CANCELER 

Prorest against specifications is academic and 
will nor be considered by GAO where the contracting 
agency cancels the solicitation containfng the speci- 
f ications. 

3-216719 NOV. 28, 1984 84-2 CPD 5 8 4  
CONTRACTS-- PROTESTS-- INTERESTED PARTY REQUIREMEh'T-- POTEA'TIAL 
SUBCOIVTRA CTORS- -RESTRICTIVE SPECIFICATIOiV ALLEGATION 

Potential subcontractor is not an interested party 
entitled to protest the rejection of a prospective 
prime contractor's proposal or to protest the alleged 
restrictiveness of a solicitatian where its protest 
is not filed prior to the closing date f o r  receipt 
of proposa ls .  

B-216897 NOU. 28, 1984 84-2 CPD 585 
CONTRACTS--PROTESTS--GENERAL ACCOUIVTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest that sole-source award of protest was im- 
proper is untimely where filed more than 8 months 
after date of publication of notice in Commerce 
Business Daily (CBD) of decision to negotiate with 
one source, since protester i s  charged with construc- 
tive notice of CBD announcement and p r o t e s t  was not 
filed within 10 working days after basis of protest 
was known or should have been known. 

B-217085 Yov. 28, 1984 84-2 CPD 586 
CONTRACTS- - PROTEST$- - GEiVERAL A CCOUNTXUG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTIOIi EFFECT 

Protest that late best and final offer was improperly 
rejected is dismissed as untimely because it was 
received by GAO more than 10 working days afrer the 
protester received written notice from the agency of the 
rejection and the reason f o r  it. 

I) 
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GAO generally will not review a contracting officer's 
determination of nonresponsibility with respect to 
a small buisness bidder since by law the S m a l l  Busi- 
ness Administration is empowered to determine conclu- 
sively that a small buisness firm i s  responsible. 

B-213310.2 NOV. 30, 1984 84-2 CPD 588 
BIRDERS-- QUALIFICATIONS- - CORPORATE A UTHORITY 

Bid submitted in a corporate name may be accepted 
even though the corporation had not paid its Ohio 
franchise tax at the time of bid opening and was 
therefore subject to having its articles of incor- 
poration canceled because Ohio had not in fact proceed 
with cancellation and the bidder paid the tax prior 
to award. 

COiQTRACTS-- PROTESTS-- GENERAL ACCOUflTIflG OFFICE PROCEDURES-- 
5!'IMELINESS OF PROTESY--FAILURE TO DILIGEflTLY PURSUE PIIOTEST 

Where, in a protest filed 2 months prior t o  bid 
opening, the then-incumbent contractor questioned 
whether the historical workload figures in the IFB 
were the most current available and then withdrew its 
protest prior to bid opening, and the current 
protester was a party to that earlier protest, the 
current protester may not revive the same issue and 
again protest the currency of the solicitation his- 
torical workload figures 3 months after bid opening, 
since it gained actual notice of the alleged 
deficiency through its participarion in the earlier 
protest. 

COflTRACTS-- PROTE+STS-- GEIVERAL ACCOUgTING 
TIMELIUESS OF PROYEST--NEV ISSUES--UflRELATED TO QRIGIiVAL 

OFFICE PROCEDURES-- 

PROTEST BASIS 

New bases of p r o t e s t  presented after filing o f  
initial protest must independently satisfy 
timeliness criteria. Consequently, when initial 
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protest questions propriety of one of  the low bidder's 
representations, subsequent protest questioning pro- 
priety of other representations filed 3 months later 
is untimely. 

COIVTRA CTS- - PROTESTS- - GENERAL A CCOUIVTIflG OFFICE PROCEDURES- 
TIMELINESS OF P R O T ~ S T - - S O Z ~ C ~ T A ~ ~ ~ ~  LV..ROPRIBTIES--A.PPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Post-bid opening protest alleging that it would be 
improper to permit contractor to commence perfor- 
mance without required security clearances is untimely 
because that situation was anticipated in the solicita- 
tion, which provided for federal employees to screen 
correspondence for classified materials and t o  accom- 
pany rhe contractor's personnel in secure areas, 
pending clearance. If the protester thought such an 
arrangement improper, it w a s  incumbent upon it t o  
protest the solicitation provis ion  prior t o  bid opening. 

GElvERA L ACCOU'NTLVG OFFICE-- JURISDICTIOllr-- CONFLICT OF IflTEREST 
STATUTES 

Protest that award to firm which employs a former 
government employee resulted in that individual's 
violation of the  Ethics in Government Act of 1978 
(18 U . S . C .  207), a criminal statute, does not come 
within GAO'S jurisdiction, since the interpretation 
and enforcement of criminal laws are €or the Depart- 
ment of Justice. GAO's role is to determine whether 
the former employee's presence resulted in bias on 
behalf of the awardee, and the protester has not 
offered evidence of that situation. 

L 

B-215028 NOV. 30, 1984 84-2 CPD 589 
CO.VTRAC!i"~-- PROTESTS--BURDEIV OF PROOF-- OM PROTESTER 

The protester has the burden of proof when miscon- 
duct on the part of government officials is alleged 
and GAO will not rely on inferences alone t o  find 
such misconduct. 
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B-215Q28 Ivay. 3Q, 1Y8d 84-2 CpR 589 - Con. 
GEiVERAL A CCOUNTIiVi; o~FrCE--JURr$olCTlo~-- CONTRACTS- - DISPUTES- 
BETWEEN PBIVATE PAHl'lW 

GAO will not resolve disputes between private 
parties involving alleged misuse of proprietary 
data. 

B-215973 JOU. 30, 1984 84-2 CPD 590 
BIDS-- LATE- - MODIFICATIOfl- -ACCEPTANCE 

Agency did not act improperly in accepting a late 
modification of the otherwise successful bid since 
reduction in price benefited the government and 
acceptance of the reduction did not affect the 
relative standing of the bidders. 

BIDS--MISTAKES-- CONTRA CTIiVG OFFICER S ERROR DETECTIOIV DUTY-- 
NOTICE OF ERROR 

Bidder was not denied an adequate opportunity to 
present its mistake-in-bid claim where the request 
for verification revealed the substantial dispar- 
ities between the bids and between the government 
estimate and the mistaken bid and where the bidder 
did not submit its claim and supporting documents 
until 12 days after discovering the nature of the 
alleged mistake and being notified of the verifica- 
tion request. 

BIDS- -MISTAKES- - CORRECTION-- DEIVIAI; 

Where bidder claimed that it had incorrectly 
totaled rhe estimated costs of performance on its 
worksheets and had rhen discounted the resulting 
torals in order t o  obtain the bid price, the inability 
to ascertain what the discount would have been had 
the bidder known tlhe correct totals would not, by 
itself, have justified the agency's refusal to permit 
correction, since the probable upper range of uncertain- 
ty--that is, no discount at all--would still have left 
the bid substantially below t h e  next low bid. 
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B-215973 N o v .  30, 1984 84-2 CPD 5.90 - Con. 
BIDL-- -MISTAAXS- - INTENDED BID PBICE UNCERTAINTY-- "CLEAR AND 
CONVINCTNO E V I D E N C E "  OF E R R O R  

Agency did not lack a reasonable basis far finding 
that evidence of the asserted mistake, of the manner 
in which the mistake occurred and of the intended 
bid price was n o t  the clear and convincing evidence 
required for correction. Bidder's explanation 
that the estimated costs of performance had been in- 
correctly added on the worksheets used to prepare 
the bid w a s  questionable because the worksheets and 
rhe affidavits submitted by the bidder suggest that 
the bidder in fact knew t h e  correct totals. 

BIDS- -MISTAKES- - SPlTEiVRED B I D  PRICE UNCERTAINTY-- COBEECTION 
IlVCONSISTENT WITH COMPETITIVE BIDDIIVG SYSTEM 

Despite the immediate cost savings available under 
the bid if corrected, it would have been contrary 
EO the maintenance of the integrity of the competitive 
bidding system to have permitted correction since the 
agency reasonably concluded that the evidence submitted 
or otherwise available did not constitute the clear 
and convincing evidence required f o r  correction of the 
mistake in bid. 

CONTRACTS--A WARDS-- PROTEST P E N D I N G -  LEGALITY OF A WARD 

Alleged agency failure to follow regulations con- 
cerning t he  making of an award notwithstanding the 
pendency of a protest does not affect t he  validity 
of the otherwise proper award. 

B-215991 QOU. 30, 1984 84-2 CPD 591 
EIDS- - INVITATIOIV FOR BZDS- -AMEIVDMEflTS-- FA IL VRE: TO ACKNOWLEDGE-- 
WAIVED AS MIATOR INFOBMALITY 

Protest that agency improperly refused to reject 
l o w  b i d  as nonresponsive f o r  failure to acknowledge 
an amendment i s  denied where the solicitation, 
through the incorporation by reference of various 
standard milirary specifications, already included 
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provisions sefring f o r t h  the sane reqviremenrs 
as set forth i n  the amendment. An amendment which 
merely clarifies an existing solicitation requirement 
is not rnaterZa1 and, accordingly, a bidder's failure 
t o  acknowledge such an amendment is waivable as a 
minor informality. 

B-216312 NOV. 30, 1984 84-2 CPD 613 
COlVTRACTS- -iVEGOTIATIOiV- -REQUESTS FOR PROPOSALS- - SPL L'IPICA2'IOLV~ - - 
RESTRICTIVE- - ULVDUE RESTRICCl'lON NOT ESTABLISHED 

Protest  that solicitation is merely a reissuance 
of one that was canceled after the same firm 
protested that the specifications were unduly 
restrictive and that the new solicitation retains 
the same rescrictions is dismissed. The new solici- 
tation, while it is for similar equipment, 
in fact is not a reissuance of t h e  prior one; the 
bases for the specifications in rhe two solicitations 
are significantly different; and the protest otherwise 
f a i l s  to specify any deficienies i n  the c u r r e n t  
solicitation. 

B-216366 NoV. 30, 1984 89-2 CPD 614 
GOillTRA CTS- - PROTESTS- - INXERESTED PARTY REQUIREMENT-- 
PROTESTER iVOT IN LIUE FOR AWARD 

Where the award of a contract is to b e  made 
to the low offeror, a protest from rhe third low 
offeror under an RFP is dismissed, since, in the 
absence of any indication that the second low 
offeror is in fact ineligible for award, the 
protester would not be nexr: in line f o r  the award 
even i f  its protest were sustained. In this cir- 
cumstance, the protester lacks the requisite 
direct and substantial interest in the award t o  be 
considered an "interested party" under GAO' s Bid 
Prorest Procedures .  

COiTTRACTS--SMALL BUSINESS CONCERNS--A WARDS--SMLL SUSIJESS 
ADMINISTRATION ' S AUTHORITY- - SIZE DETERMINATIOfl 

A protest challenging the small buisness size status 
of the apparent successful offeror i s  n o t  for GAO'S 
consideration, since exclusive authority to deter- 



qine such matters is statutorily vested with  the 
Small Business Administration. 

B-216841 IVOV. 30, 1984 84-2 CPD 593 
COIVT~~C~ORS--RESPO~S~B~~~TY--DETE~~~~ATXOIV--REV~EW BY GAO-- 
AFFIRMATIVti F I N D I N G  ACCEPTED 

GAO does  not review protests concerning affir- 
mative determinations of responsibility unless 
there i s  a showing o f  possible f raud  or bad 
faith on the part of contracting officials or an 
allegation that definitive responsibility criteria 
have been  misapplied. 

CO~TRACTS--AWA~DS--N~TIGE--TO UIVSUCCESSFUL BIDDERS-- 
ERRONEOUS STATEMEflTS-- EFFECT Ofl AWARD 

Contracting officer's failure to provide unsuccessful 
bidder notice of contract award is a procedural defi- 
ciency which does not affect the validity of the 
award. 

CONTRACTS- - PROTESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELIIVESS OF PROTEST-- SOLICITATIOIV I.WROPR.TETIES-Is;s-- APPARENT 
PRIOR YO B I D  OPEiYING/CLOSINS DATE E'OR PROPOSALS 

GAO Bid Protest Procedures require that solici- 
tation improprieties obvious on the-face of t he  
solicitation be  protested before b i d  opening. 

B-216986 NOV.  30, 1984 84-2 CFD 615 
COiQTRA CTS- - NEGOTIATION- - COMPETITION- - A DEQUACY 

Protest against agency refusal to reopen compe- 
tirion after failing t o  solicit protester is 
summarily denied where: agency made a significant 
effort to o b t a i n  compet i t ion ;  agency d i d  not  deli- 
berately attempt to preclude protester from com- 
petition; and there is no showing that rhe award 
will not be  at a reasonable price. 
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B-216Y86 f lay .  313, 2984  8d-2 GRD 625 - Cun. 
GONTRACTS--flEGOTIATIrOlY--COMPETITION--FAILlJ~E TO ,SOLICIT 
PROPOSALS FROM ALL SOURCES 

Requirement of Small Business Investment Act of 
1958, 2 2 3 ( a ) ,  15 U.S.C.  637b (1982), that a 
small business, upon its requesr, shall be provi- 
ded with a copy of bid s e t s  and specifications concern- 
ing a particular contract, without exception, is only  
applicable where an agency refuses a small bus iness  
request and does not apply where agency acceded to the 
request by mailing requested information which was 
never received by the small business. 

~ - 2 1 6 2 4 3  N O U .  30, 1984 84-2 CFD 592 
OFFICE OF MANAGEMENT A N D  BUDGET--  CIRCULARS--go. A- 76-- 
EXHAUSTION OF ADMINISTRATIVE REMEDIES 

GAO will not consider protest against cost com- 
parison calculation under Office of Management 
and Budget Circular No. A-76 until. the protester 
has exhausted the contracting agency’s administrarive 
review procedures. 
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TRANSPORTATION LAW 

B-Z1227Y NOU. 13, 1984 84-2 CPD 513 
TRANSPORTATIOIV- - CARRIERS-- OPERATING AUTflORITY--A ESENCE-- 
PAYMENT BASIS 

Where a carrier t r a n s p o r t s  goods without  an 
e f f e c t i v e  t ende r  on which to base i t s  charges, 
t h e  carrier may b e  pa id  quantum merui t  on the b a s i s  
of the usua l  o r  going rates fo r  the  same s e r v i c e s .  

TRANSPORTATIOfl- -RATES- - SECYJOA' 2 2 QUOTAYIOA'S- CANCELLATION, 
ETC. --EFFECT 

Where carrier cance l s  tender i n  accordance wi rh  
tender provision, c a n c e l l a t i o n  takes effect even 
though the replacement tender  has been r e j e c t e d .  

TRANSPORTATIOfl-- RATES-- SECTION 2 2 
ACCEPTANCE- - REJECTIOIV OF OFFER 

QUOTATIOflS- - OFFER AIVD 

Where M i l i t a r y  Traff ic  Management Command r e t u r n s  
carrier's ra te  tenders as insufficienr, the t ende r s  
have been r e j e c t e d  and may not l a t e r  be used as a 
basis on which to b i l l  f o r  transportation charges.  
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